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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MONTANA


MISSOULA DIVISION


UNITED STATES OF AMERICA,


Plaintiff,
CASE NO.


vs. CR 05-07-M-DWM


W.R. GRACE & COMPANY, HENRY A. Missoula, Montana
ESCHENBACH, JACK W. WOLTER, Tuesday 04.14.2009
WILLIAM J. McCAIG, ROBERT J. 8:31 a.m.
BETTACCHI, and ROBERT C. WALSH,


Defendants.
 


JURY TRIAL - VOLUME 24 - MORNING SESSION
PAGES 5348 - 5470


TRANSCRIPT OF PROCEEDINGS
BEFORE THE HONORABLE DONALD W. MOLLOY,


UNITED STATES DISTRICT JUDGE, and a jury.


Proceedings recorded by mechanical stenography and
transcript produced by computer by Daina B. Hodges,
United States District Court Official Court Reporter


Missoula/Helena/Butte Divisions
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APPEARANCES


KRIS A. McLEAN, ESQ., Assistant United States Attorney of the
Office of the United States Attorney, District of Montana,
Missoula Office, 105 East Pine, Second Floor, Missoula, Montana
59802, and KEVIN CASSIDY, ESQ., of the United States Department
of Justice, Environmental Crimes Section, E.N.R.D. General
Litigation, P.O. Box 663, Washington, D.C. 2004-0663, and
SCOTT NELSON, ESQ., of the Environmental Protection Agency,


Appearing on behalf of Plaintiff USA.


BARBARA HARDING, ESQ., and TYLER MACE, ESQ., of Kirkland &
Ellis, 655 Fifteenth St NW, Suite 1200, Washington, D.C.
20005, and DAVID BERNICK, ESQ., of Kirkland & Ellis,
200 E. Randolph Drive, Chicago, Illinois 60601-6636, and
KATHLEEN L. DESOTO, ESQ., of Garlington, Lohn & Robinson, 199
West Pine Street, Missoula, Montana 59807,


Appearing on behalf of Defendant W.R. Grace.


DAVID KRAKOFF, ESQ., of Mayer, Brown, Rowe & Maw, 1909 K.
Street N.W., Washington, D.C. 20006-1101, and
RONALD F. WATERMAN, ESQ., of Gough, Shanahan, Johnson &
Waterman, 33 South Last Chance Gulch, Helena, Montana 59604,


Appearing on behalf of Defendant Eschenbach.


THOMAS C. FRONGILLO, ESQ., of Weil, Gotshal & Manges, 100
Federal Street, 34th Floor, Boston, Massachusetts 02110,
and PATRICK J O'TOOLE, ESQ., of Weil, Gotshal & Manges,
767 Firth Avenue, new York, New York 10153-0119, and
BRIAN K. GALLIK, ESQ., of Goetz, Gallik & Baldwin,
P.O. Box 6580, Bozeman, Montana 59771-6580,


Appearing on behalf of Defendant Bettacchi.


CAROLYN KUBOTA ESQ., and JEREMY MALTBY, ESQ., of O'Melveny
& Myers, 400 South Hope Street, Los Angeles, California
90071-2899, and W. ADAM DUERK, ESQ., of Milodragovich, Dale,
Steinbrenner & Binney, P.C., 620 High Park Way, Missoula,
Montana 59803,


Appearing on behalf of Defendant Wolter.
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APPEARANCES CONTINUED


STEPHEN R. SPIVACK, ESQ., and DANIEL GOLDEN, ESQ., of Bradley,
Arant, Rose & White, 1133 Connecticut Ave NW, 12th Floor,
Washington, D.C. 20036, and CATHERINE A. LAUGHNER, ESQ., of
Browning, Kaleczyc, Berry & Hoven, 139 North Last Chance Gulch,
Helena, Montana 59624,


Appearing on behalf of Defendant Walsh.


ELIZABETH VAN DOREN GRAY, ESQ., of Sowell, Gray, Stepp &
Laffitte, LLC, 1310 Gadsden Street, P.O. Box 11449,
Columbia, South Carolina 29211, and WILLIAM A. COATES, ESQ.,
of Roe, Cassidy, Coates & Price, P.O. Box 10529, Greenville,
South Carolina 29603, PALMER A. HOOVESTAL, ESQ., of Hoovestal
Law Firm, P.O. Box 747, Helena, Montana 59624-0747,


Appearing on behalf of Defendant McCaig.
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I N D E X


DIRECT CROSS ReD
WITNESSES FOR
THE PLAINTIFF


SARGENT CHAMBERLAIN 5353 5376 5406
JOHN KENNEDY 5408 5428


DIRECT CROSS ReD
WITNESSES FOR
THE DEFENDANT


NONE


EXHIBITS OFFERED RECEIVED


GOVERNMENT'S NO. 171 5357 5357
GOVERNMENT'S NO. 173 5359 5359
GOVERNMENT'S NO. 174 5360 5360
GOVERNMENT'S NO. 176 5363 5363
GOVERNMENT'S NO. 224 5366 5366
GOVERNMENT'S NO. 233 5371 5371
DEFENDANTS' NO. 19005 5379 5379
DEFENDANTS' NO. 19006 5381 5381
DEFENDANTS' NO. 13151 5382
DEFENDANTS' NO. 13189 5383 5384
DEFENDANTS' NO. 13198 5387 5387
DEFENDANTS' NO. 19011 5388 5388
DEFENDANTS' NO. 19028 5389/5391 5391
DEFENDANTS' NO. 19030 5398 5399
GOVERNMENT'S NO. 181A 5412 5412
GOVERNMENT'S NO. 190A 5418 5418
GOVERNMENT'S NO. 190 5421 5422
GOVERNMENT'S NO. 196 5424 5424
DEFENDANTS' NO. 13151.5 5433 5433
DEFENDANTS' NO. 13160 5442 5442
DEFENDANTS' NO. 19014 5447/5448 5449
DEFENDANTS' NO. 19058 5454/5455/5456 5456
DEFENDANTS' NO. 13170 5459 5459


COURT REPORTER'S CERTIFICATE on Page 5470
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BE IT REMEMBERED that on Tuesday, April 14, 2009,


at 8:31 a.m., in the Russell Smith Courthouse, Missoula,


Montana, before the Honorable Donald W. Molloy, United States


District Judge, the following proceedings were had:


(Whereupon, the following proceedings were held in open


court with counsel present, the defendants present and


the trial jury present.)


THE COURT: Good morning, everybody.


Looks like we have all our jurors in the right seats


and everybody looks like they're healthy, so we'll continue


with the day's proceedings.


Mr. McLean, you can call your next witness.


MR. McLEAN: The United States calls Mr. Sarge


Chamberlain.


THE COURT: Would you come up to the front of the


room, please, raise your right hand and be sworn?


THE WITNESS: (Complying.)


(The Witness, Sargent Chamberlain, Is Sworn.)


THE COURT: If you would, have a seat over here,


please.


THE WITNESS: (Complying.)


THE COURT: Good morning.


THE WITNESS: Good morning, sir.


THE COURT: Would you make sure you talk into the


microphone there. I'll tell you that mic picks up sound about
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30 degrees on either side of center line.


THE WITNESS: Very good.


THE COURT: And if you lean into it a little bit, I


think the jury will be able to hear you.


Can you tell the jury what your full name is?


THE WITNESS: Full name is Sargent Chamberlain.


S-A-R-G-E-N-T.


THE COURT: And your last name, how do you spell


that?


THE WITNESS: C-H-A-M-B-E-R-L-A-I-N.


THE COURT: And what do you city do you live in?


THE WITNESS: Marysville, Ohio.


THE COURT: What do you?


THE WITNESS: I'm retired.


THE COURT: What did you do for before you retired?


THE WITNESS: I was director of purchasing for


Scotts Company.


THE COURT: Mr. McLean.


DIRECT EXAMINATION


BY MR. McLEAN:


Q. When did you retire from the Scotts Company?


A. In 1999.


Q. How long had you worked for Scotts at that point?


A. I worked there 50 years.


Q. Could you just, in summary fashion, take us through your
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career at Scotts, starting with your first job and leading to


your top position?


A. I started as a bookkeeper in 1949. At that time we were


a $5 million mail order business. At that time we didn't have


departments to speak of; I did many different things.


In 1958, I was named purchasing manager. A


one-man/one-girl department. I had the opportunity to start a


department.


And then later I became director of purchasing. And


that's when I retired, I was director of purchasing.


Q. Approximately when did you become director of


purchasing?


A. It had to be at the time we became part of IT&T, which


was, I believe, in the late '60s or early '70s. I don't recall


at the time.


Q. What were your duties once you became director of


purchasing?


A. I had the responsibility for all purchasing that was


required by the Scotts Company, and a staff of people who


reported to me as buyers.


Q. When you say you were director of purchasing, what were


you actually purchasing?


A. Personally, I had the responsibility of purchasing all


the raw materials going into our products, such as vermiculite,


fertilizers, pesticides.
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Q. And what type of products was Scotts producing,


generally?


A. Basically they were fertilizers for the turf, pesticides


for turf, all turf type products.


Q. When you became director of purchasing, can you tell us


whether you were purchasing any vermiculite from the W.R. Grace


Company?


A. Originally we were purchasing from the Zonolite Company,


who was later acquired by W.R. Grace.


Q. And what was the nature of your business with W.R. Grace


concerning the purchase of vermiculite?


A. Well, it was a buyer/seller relationship. I bought


vermiculite and they sold vermiculite to us.


Q. Do you know where the vermiculite was mined that you


purchased from W.R. Grace?


A. Yes, it was -- it was mined in South Carolina and


processed there.


Q. Did you ever purchase any vermiculite from W.R. Grace


that was mined in Libby, Montana?


A. At a later time, W.R. Grace informed me that from now


on, when they opened that mine, that we were going to get our


product from there, where I personally wanted to only get it


from South Carolina.


Q. What did O.M. Scott do with this vermiculite that was


purchased from W.R. Grace's Libby mine once it reached the
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plant at Marysville?


A. Basically we were purchasing the ore at a specified


screen analysis. We took the product and put it through


furnaces, expanded it so that we had a product that would


absorb the active ingredients going through our fertilizer and


pesticides.


Q. How did the vermiculite get from Libby, Montana to


Marysville, Ohio?


A. It came in rail hopper cars. In emergency instances, we


could truck it in from South Carolina.


Q. What was that arrangement, some from Libby, some from


South Carolina?


A. I was told at the time that they wanted to serve the


east coast out of South Carolina for their customers and we had


to take product from Libby as we were nearer to that


production. I was concerned about it because of the logistics


of it, that distance.


Q. Did you, at some point, become concerned or learned that


there was an asbestos issue with Grace's vermiculite from the


Libby mine?


A. Yeah, I was taken by surprise at the time. I think the


first I realized that there was going to be asbestos in the


product was when they told us they wanted to placard the hopper


cars that contained the vermiculite ore.


Q. Let's take a look at a document that's not in evidence
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yet, it's Government's 171. Is this a document that you


produced during your time at Scotts?


A. I seem to recall that, yes.


Q. And does it relate to this issue we were just


discussing, your learning about the asbestos issue?


A. Yes, I think that came after we learned about it, yes.


MR. McLEAN: Your Honor, I move 171.


EXHIBITS:


(Government's Exhibit No. 171 offered into evidence.)


MR. BERNICK: No objection.


THE COURT: 171 is received without objection.


EXHIBITS:


(Government's Exhibit No. 171 received into evidence.)


Q. (By Mr. McLean) And we can see now that the date of the


document is June 27, '78, right?


A. Right.


Q. Now --


JUROR: The jury doesn't have it.


THE COURT: Whoops, asleep at the switch this


morning, I'm sorry.


Q. (By Mr. McLean) So the date's June 27th, 1978. The


document's not actually signed by you, though, right?


A. No, that is correct, that appears to be one of my file


copies which I would not have signed.


Q. But you're writing to Mr. William Hanlon of the W.R.
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Grace Company. Do you remember who he was at Grace and your


dealings with him?


A. As I recollect, he was the director of that division


that handled vermiculite.


Q. Why were you writing Mr. Hanlon this letter?


A. We wanted to let them know that our plant was meeting


OSHA requirements, I believe, that we didn't need to have the


placards on the hopper cars.


Q. Now, what were these placards?


A. It was just a sign that was pasted on the side of the


hopper car.


Q. Respecting what?


A. That the product in the hopper car was vermiculite


containing some asbestos, as I recall. I don't know the exact


wording.


Q. Let's look next at another document that's not in


evidence yet, it's Government's Exhibit 173. Take a minute to


look at it there and I'll ask you if this relates to the letter


we just looked at that you wrote to Grace, which was Exhibit


171.


A. (Reading.) It appears to be. It's referencing my


letter of June 27th.


Q. Right. Let's just look at the whole thing here. And


this is a document that came from your files at O.M. Scott,


right?







1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


5359


A. I'm not sure where it came from.


Q. Well, I want to direct your attention down here to the


bottom right here. (Indicating.)


A. Okay.


Q. And do these documents, are these the type of documents


that you would have kept in the normal course of your business


there?


A. Most likely.


MR. McLEAN: Your Honor, we move 173.


EXHIBITS:


(Government's Exhibit No. 173 offered into evidence.)


MR. BERNICK: No objection.


THE COURT: 173 is admitted without objection.


EXHIBITS:


(Government's Exhibit No. 173 received into evidence.)


Q. (By Mr. McLean) And so this is Mr. Hanlon writing back


to your letter, that's what it looks like.


A. That's what it appears to be.


Q. Next, we'll look at another document that's not in


evidence yet, it's Government's Exhibit 174. This is a


document that you authored?


A. Yeah, I believe so.


Q. And does it relate to this discussion that we've seen


you having with W.R. Grace about the placarding and asbestos


issue and the vermiculite?
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A. This is relative to the letter I received from them.


MR. McLEAN: Your Honor, we move 174.


EXHIBITS:


(Government's Exhibit No. 174 offered into evidence.)


THE COURT: Any objection?


MR. BERNICK: No.


THE COURT: It will be received.


EXHIBITS:


(Government's Exhibit No. 174 received into evidence.)


Q. (By Mr. McLean) Now we're into August of 1978 and


you're still corresponding with Mr. Hanlon at Grace, right?


A. Yes.


Q. And you write, I was quite surprised to get your letter


of July 25, '78. Your response does not relate at all to what


we understood to be the original topic.


Why were you telling Mr. Hanlon that you were


surprised? What were you surprised about?


A. I don't recall the letter that I'm referring to, what


the issue was, whether we thought it was a transportation


regulatory issue --


MR. KRAKOFF: Your Honor, I can't hear. Can't hear,


Your Honor.


THE COURT: You have to talk into the mic there, if


you would, Mr. Chamberlain.


THE WITNESS: Okay. I don't recall that issue
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again. Could you refresh my memory?


Q. (By Mr. McLean) Well, I was just going to have you take


a look at this. Take a moment and read this document and I'll


ask you some questions about it.


A. (Reading.) Okay.


Q. Does that refresh your recollection of the issue that


you're writing about here in this letter, Exhibit 174?


A. Yes.


Q. And so can you now tell us what the issue was and why


you were writing a letter?


A. The issue was our Scott associates, as to what effect it


might have on them.


Q. And if we can go back to that document that's already in


evidence, Exhibit 171, we've looked at it already and I just


wanted to direct your attention to this middle paragraph. And


you're writing, you also indicate, We should see improvements


on air sampling when using Libby ore due to process


improvements you have made at the mine since first of the year.


Frankly, we have not experienced improvements on air sampling


due to your process improvements. This is an ongoing program


so we can keep you advised of our experience. I would be


interested in knowing what percent reduction you experienced at


other locations.


Now, what were you referencing in your letter to


Mr. Hanlon about these improvements on air sampling due to
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process improvements you have made at the mine since the first


of the year?


A. I seem to recollect they had provided me a letter


stating they're making these corrections which would reduce the


amount of asbestos in their ores.


Q. All right. Now, let's go back to 174. And your


sentence here, I was quite surprised to get your letter of July


25, 1978. Your response does not relate at all to what we


understood to be the original topic. We thought the issue was


a rail car regulatory question and looking for alternate ways


to secure compliance.


Do you remember this discussion and what appears to


be your surprise?


A. I guess the surprise was the air -- all the air sampling


discussions, which I was not directly involved, that was our


safety director, Richard Gruenbaum.


Q. All right. Let's move on to a document that's not in


evidence yet, it's Government's Exhibit 176. Take a moment to


look at this and refresh your recollection.


A. (Reading.) Okay.


Q. Better turn the page so you can see page two.


A. (Reading.) Okay.


Q. And now that you've had a chance to look at the whole


thing, we'll go back to the front page. And this is a letter


that you had received in your capacity there at Scotts as the
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director of purchasing?


A. Yes.


MR. McLEAN: Your Honor, I move 176.


EXHIBITS:


(Government's Exhibit No. 176 offered into evidence.)


THE COURT: Any objection?


MR. BERNICK: No.


THE COURT: 176 is in without objection.


EXHIBITS:


(Government's Exhibit No. 176 received into evidence.)


Q. (By Mr. McLean) If we could just see who signed the


letter on page two, please?


Mr. Henry A. Eschenbach apparently signed the


letter, but did you have any personal dealings verbally with


Mr. Eschenbach during your time at Scotts?


A. I don't recall that I ever did.


Q. Did you ever meet him?


A. I don't recall that I did.


Q. Let's go back to page one and we can see what


Mr. Eschenbach was writing to you.


He notes here at this page, top of this paragraph


here, that issue that you were telling us about, that, We are


continually looking for ways to reduce the amount of this


contaminant and have made considerable progress in this area.


And do you recall at the time that being the
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representations made to you by W.R. Grace representatives?


A. I was aware that they're trying to reduce asbestos


content.


Q. What was your concern about that, if we were going to


reduce the asbestos content for the O.M. Scott Company?


A. My concern was for Scott associates. That no matter


what the content was, it was asbestos. We didn't want that in


our facility.


Q. If we could just scroll up a little bit?


Mr. Eschenbach is referencing your August 7th letter


and he writes, Your letter of August 7th states that you


believe the warning placards to be necessary as a result of


rail car handling regulations. This is not and never has been


the case. The warning placards have been applied to railcars


for the purposes of alerting end-users to the presence of


tremolite asbestos contaminant in vermiculite ore.


What was the nature of the -- if you can recall --


the nature of your apparent dispute with Grace about this


particular issue that Mr. Eschenbach is writing?


A. I guess it was a misunderstanding of why the placards


were on the cars.


Q. And then I'll just direct your attention to this


paragraph down here, where Mr. Eschenbach writes, With respect


to the effect of asbestos on employees of asbestos exposure


below the limits specified by OSHA, Scott again must arrive at







1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


5365


its own judgment. Attached is an asbestos exposure standard


proposed by OSHA which discusses more fully the potential


effects of asbestos at levels below those presently permitted.


Did this satisfy your concern, this statement in


this letter from Mr. Eschenbach about the asbestos in the


vermiculite you were purchasing from W.R. Grace?


MR. KRAKOFF: Your Honor, relevance.


THE COURT: Sustained.


Q. (By Mr. McLean) Let's look at the last page.


When we look at this paragraph, do you recall that


you had actually requested some information from Grace about


its asbestos?


A. As I recall the previous letter, I had asked that


question, yes.


Q. And how did you take this response?


MR. KRAKOFF: Objection, Your Honor, relevance.


THE COURT: Sustained.


Q. (By Mr. McLean) Let's go to another document that's not


in evidence yet, it's Government's Exhibit 224. Take a moment


to look at it. It appears to be from you to Mr. John


Cleveland, right?


A. That is correct.


Q. And it's an inner-office communication on the Scotts


memo form?


A. Yes.
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Q. And who is John Cleveland?


A. John Cleveland was vice president of operations, to whom


I reported to.


Q. All right. And take a minute and look at this so you


can tell us if it's a document from your files at Scotts that


you, in fact, authored.


A. (Reading.) It appears to be.


Q. Can we scroll down a little bit please?


Does it relate to the topic we've been discussing


during your testimony today, the issue between you and Grace


concerning the tremolite and the vermiculite?


A. Yes, it does.


MR. McLEAN: Your Honor, I move 224.


EXHIBITS:


(Government's Exhibit No. 224 offered into evidence.)


MR. BERNICK: No objection.


THE COURT: 224 is received without objection.


EXHIBITS:


(Government's Exhibit No. 224 received into evidence.)


Q. (By Mr. McLean) And this one is dated August 1, 1980.


You've had a chance to look at it. Can you tell us why you


were writing this memo to your boss?


A. As I recall, I was responding to Mr. Cleveland after our


discussion together, of his concerns of the asbestos in


vermiculite. And that's what prompted me to respond to W.R.
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Grace as to what their situation was at that time.


Q. And you're setting forth here that after your meeting


you called Bill Hanlon. Do you see that?


A. Yes.


Q. And so what was your purpose in writing this memo? Was


it to document your conversation with Hanlon?


A. Just to let my boss know that I made the call.


Q. All right. And if we could just move this up a little


bit so we can see the third paragraph?


And I'll direct your attention to this paragraph


right here. (Indicating.)


You write, I asked what success, if any, they were


having with their new circuits, which was to reduce stone and


tremolite by 50 percent. Bill indicated that he thought it was


successful, but he had just returned from vacation and wasn't


sure. He passed the buck and asked if it would be okay for


Jack Walter to call back with an update. Jack is vice


president of manufacturing. I agreed.


What were you referencing here about the new


circuits, if you can recall?


A. This is the information that I got from W.R. Grace, who


said they were putting in these new circuits to reduce the


stone content and asbestos content.


Q. And then you note here, in this next paragraph, that,


Jack called back the following day. Who are you referencing
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here as Jack?


A. Jack Wolter, the vice president of the manufacturing.


Q. Did you ever meet Mr. Wolter personally?


A. I don't recall that I did.


Q. And if we could just scroll up a little bit more here?


It says here you returned the call at 3:45 and is


this paragraph here referencing what you discussed with


Mr. Wolter on your return call?


A. As I recall, yes.


Q. And you write, On the subject of the new circuits, he


said he would like to wave the banner but still couldn't. What


did that mean to you?


A. I took that to mean that they were not completely


successful as they would like to be and were not meeting their


goals.


Q. And then what follows, is that more information that


Mr. Wolter supplied to you during your call?


A. As I recollect, yes.


Q. He's referencing number four grade. Was that the grade


that Scott purchased?


A. That is correct.


Q. And he told you that their goal was to have less than


ten percent rock on number four grade. Do you remember what he


was referencing, ten percent rock, what that meant to you?


A. That meant a reduction of rock that was normally in the
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product, the ore that we received. And any reduction of rock


would be beneficial to both of us; I wouldn't have to be paying


freight on rock coming to Marysville, Ohio.


Q. And if we could turn the page now?


And the top paragraph here again, you're still


recounting what Mr. Wolter told you during the telephone call?


A. That is correct.


Q. You write, Since one would find more tremolite in the


fine fraction, it stood to reason since more rock was taken


out, more tremolite would be taken out. This has not been


quantified.


What was the fine fraction, if you can recall?


A. Well, the fine fraction is the number four grade


vermiculite. It's the fineness that we took.


Q. And then this second paragraph on page two, is that


still information that Mr. Wolter was relating to you during


your telephone call?


A. Yes.


Q. And what did this type of information that Mr. Wolter


was relating have to do with your discussion with W.R. Grace


about the tremolite in their vermiculite?


A. They use for their expanding plant, I believe, a


different grade. It was a different product, not like our


product that we got.


Q. It looks like Mr. Wolter is explaining efforts by Grace
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to reduce the tremolite in the vermiculite, right?


A. That's what it appears to be.


Q. Was that assuring to you, reassuring?


A. Not really.


Q. Why not?


A. My concern and the company, the Scotts Company's concern


was that there's asbestos there. Whether it's been reduced by


50 percent or whatever reduction, it was still there. And


those fibers could still be floating around the plant.


Q. As the director of purchasing, then, and having this


discussion with W.R. Grace, did you take any action with


respect to Scotts' purchasing of vermiculite from Grace?


A. As I recollect, at some point in time I did indicate


that we would cease wanting products from Libby, Montana.


Q. Why?


A. Because of the asbestos content.


Q. Did you take action on that?


A. We notified them that we would not be wanting any


further product from that mine.


Q. I'm going to show you a document that's not in evidence


yet, it's Government's Exhibit 234.


That's not the right one. Could I have one moment,


Your Honor?


THE COURT: You're looking for 224.


MR. McLEAN: Yeah, that's probably the one I'm
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looking at.


Q. (By Mr. McLean) Ah, I'm sorry. I'd like to show you


233, that's not in evidence yet. If you would take a moment,


Mr. Chamberlain, and look at this document in its entirety and


tell us if this was a document that you received from W.R.


Grace during the course of your work at Scotts relating to the


issue we're talking about today?


A. (Reading.) It appears to be.


Q. And if you could just go through it so you could refresh


your recollection, we'll look at the second half of the page.


A. (Reading.)


Q. So was this a document that you would have received in


your capacity as director of purchasing at O.M. Scott during


the relevant time period here?


A. It would appear to be.


MR. McLEAN: Your Honor, we move 233.


EXHIBITS:


(Government's Exhibit No. 233 offered into evidence.)


MR. BERNICK: No objection.


THE COURT: 233 is received without objection.


EXHIBITS:


(Government's Exhibit No. 233 received into evidence.)


Q. (By Mr. McLean) The date of this letter is October


14th, 1980. And before we get into the text of it all, I just


want to show the jury who signed it, so we'll turn to the last
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page.


Signed by E.S. Wood, executive vice president. Did


you ever have any personal dealings with Mr. Wood?


A. I do not recall that I ever did.


Q. Did you ever meet him?


A. I don't recall that I did.


Q. But you had some dealings with Mr. Wolter, at least over


the phone as you've described it, right?


A. Right.


Q. Let's go back to page one, then.


And Mr. Wood is writing here in the first paragraph,


Your letter of September 11th, 1980, informing us of your


decision to discontinue use of Libby concentrate is


disappointing news indeed. We had hoped that the significant


strides made in reducing contamination of Libby concentrate,


including the investment in a new tremolite removal circuit


aimed particularly at cleaning up the fine grade concentrates,


would encourage Scott to continue to purchase Libby #4.


And you did have that information when you decided


to stop purchasing Libby vermiculite?


A. We did that have that information, yes.


Q. And so why did you stop purchasing Libby vermiculite


from Grace?


A. The fact that there was asbestos contained in that


product, whether it's one-tenth of one percent or whatever
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volume, it was there and we didn't want it in our plant


anymore.


Q. And we'll roll down through the second half of page one


here so the jury gets to look at the bottom of this page, and


then we'll turn to page two and look at the top half of that.


And I wanted to ask you about this issue that we see


in the first paragraph about purchasing or obtaining


vermiculite from Grace's South Carolina mine versus Libby.


When you started testifying this morning, you described that,


in fact, Scott was purchasing South Carolina vermiculite; is


that right?


A. That is correct.


Q. But how is it that you ended up with Libby vermiculite


as you've described in your testimony?


MR. BERNICK: Objection to the form of the question.


THE COURT: Sustained.


Q. (By Mr. McLean) Why did O.M. Scott purchase Libby


vermiculite from W.R. Grace instead of the South Carolina?


A. W.R. Grace told us that they would begin shipping from


Libby, Montana when they opened their mine because they wanted


to serve their eastern customers out of South Carolina. I had


no choice in the matter because they were a sole source and I


had nothing to turn to, so I had to accept that consequence.


Q. And then we'll look at this -- scroll up a bit. We'll


look at the next paragraph.
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And in particular, this first sentence, where


Mr. Wood is writing, Your mention of regulatory forces that


require you to seek sources of vermiculite with the lowest


asbestos contamination possible catches us by surprise,


especially where there is no reasonable likelihood of fiber


emissions from the finished product. Both your tests and our


tests indicate that Turf-Builder releases no detectable


free-form asbestos fibers, and restrictions, if any, as to the


use of raw materials containing the lowest level of


contamination feasible would not be applicable.


Mr. Wood is referencing the finished product. And


what was your concern? I mean, did this sentence and argument


have any impact on your decision to stop buying Libby


vermiculite from W.R. Grace?


A. Not at all. We had no concern with our finished product


because we encapsulated the product and no fibers could be


released. Our concern was the in-plant environment of the


asbestos fibers.


Q. And with respect to that, I should have asked you about


the method of transportation of the vermiculite from W.R. Grace


to O.M. Scott and what happened at the plant when the


vermiculite arrived. What did Scott do with it?


A. The vermiculite ore would arrive in hopper cars and


dispensed at the bottom of the car into a hopper, which is then


relayed to bins above the furnaces and then the vermiculite was
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dropped through the furnaces to expand it. So there was this


dust involved from the hopper cars to the bins above the --


above the furnaces.


Q. And that was with respect to the concentrate in the


hopper cars?


A. Yes, hm-hmm.


Q. And we should scroll down so the jury can see to the


bottom of page two.


Mr. Wood writes, at the bottom, Sarge, we hope you


will give consideration to continued use of Libby concentrate,


particularly given the dramatic improvements in its purity.


We'll just turn the page so we can see the last


page.


And I would appreciate the opportunity to visit


Marysville to review this issue with your senior management.


Did Mr. Wood's arguments or representations in this


letter change your mind about purchasing vermiculite from W.R.


Grace?


A. It did not change my mind, no.


Q. Did the Scotts Company purchase any more vermiculite


from W.R. Grace for their Marysville facility after you decided


to stop buying it?


A. My recollection, we did not.


MR. McLEAN: That's all I have, Your Honor.


THE COURT: Cross-examination, Mr. Bernick.
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CROSS-EXAMINATION


BY MR. BERNICK:


Q. Good Morning, Mr. Chamberlain.


A. Good morning.


Q. I introduced myself outside, I know. I'm David Bernick


and I represent W.R. Grace.


Good morning, ladies and gentlemen.


Mr. Chamberlain, we're going to be taking you even


further back, I think, than counsel for the prosecution took


you in trying to reconstruct a little bit of this history. And


I know it goes back a long ways, but you seem to have a pretty


good memory of it. And I wanted to really make sure that we


get the chronology straight because it's important for the case


to work with time, so if you'll bear with me for a second.


I think you said you stopped purchasing vermiculite


from Grace in about 1980.


A. I don't recall the specific dates.


Q. Well, we'll put it up there. I think we've got a


document that will help refresh your recollection on that.


And this case that we have here in court this


morning is a case where there's a conspiracy that's been


charged beginning some time in 1976, so I'm going to put a


dotted line. It has no consequence for you, but it's just a


point of reference, in our view, for the jury.


And then I want to go back to 1972, and even
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earlier, perhaps.


First of all, there were some questions that were


asked of you just now about whether O.M. Scott had any choice


but to purchase vermiculite from Grace from the Libby mine. Do


you recall those questions from Mr. McLean?


A. I do recall.


Q. And I don't know that it was clear, but isn't it true


that, in point of fact, O.M. Scott had been purchasing


vermiculite from Libby even before Grace owned the Libby mine?


A. I don't recall that we ever had product from Libby.


Q. Well, you did have --


A. Well --


Q. Well, do you know when O.M. Scott actually began its


relationship with Zonolite products?


A. Yes.


Q. Back in the late 1950s?


A. That is correct.


Q. And did you know that Grace didn't even buy the Zonolite


business until 1963?


A. I recall that they did buy it, yes.


Q. And so Grace, from the very beginning, all the way back


into the 1960s, was supplying vermiculite from the Libby mine,


right?


A. I was not aware of that.


Q. Okay. Well, you do know that you were getting product
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that didn't come from South Carolina, correct?


A. Everybody I was aware of came from South Carolina.


Q. Oh, I see. So did you ever realize that there were two


mines, one in South Carolina and one in Montana? Was that ever


something that you were aware of?


A. I was only aware of the South Carolina mines.


Q. And so as far as you were concerned, Grace was supplying


you vermiculite from the South Carolina mine that had some


asbestos in it?


A. From South Carolina?


Q. Yes.


A. I was not aware of that.


Q. Well, let's, then, pin this down. First, we're all in


agreement that you were buying from Grace all the way back into


the 1960s; is that fair?


A. To the 1960s?


Q. Yes.


A. Yes.


Q. Now, I think you said when you first started to testify


that you were taken by surprise in 1978. 1978, you were taken


by surprise when the placarding came up. Do you remember that?


A. That is my recollection.


Q. But, in point of fact, isn't it true that you actually


learned that O.M. Scott learned about the fact that product


from Grace contained some asbestos all the way back in the
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early 1970s; isn't that true?


A. I don't recall that.


Q. Well, let's see if we can refresh your recollection.


I want to show you DX 19005. If you'll take a look


at that for a moment, Mr. Chamberlain? Do you see that memo?


A. (Reading.) I see that.


Q. And do you see that it is from yourself to a Mr. Kennedy


on Scotts' letterhead and it's dated March 22, 1976?


A. Yes.


MR. BERNICK: We offer it.


EXHIBITS:


(Defendants' Exhibit No. 19005 offered into evidence.)


THE COURT: Any objection to 19005?


MR. McLEAN: No, Your Honor.


THE COURT: It will be received without objection.


EXHIBITS:


(Defendants' Exhibit No. 19005 received into evidence.)


Q. (By Mr. Bernick) Now, you see that it says you're


saying in 1976 -- that's two years before the placarding,


right?


A. I don't recall the dates.


Q. Well, the placarding -- let's go back to Government


Exhibit 171. This is the document that Mr. McLean showed you


about placarding, that Scotts wrote, and do you see that that's


June of 1978?
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A. Yes.


Q. So it turns out that two years -- if we could then put


back up 19005. Two years before that, you actually have a memo


which specifically talks about the OSHA regulation. Do you see


that?


A. I do.


Q. And if you take a look at the second page, which is


dated March 1976, this is a notice that Grace is providing to


O.M. Scott that specifically talks about asbestos. Do you see


that?


A. I see that.


Q. So, in fact, even as of 1976, Grace was providing a


notice to you about asbestos, right?


A. Right.


Q. And, in fact, it is a notice that makes reference to the


regulations, right?


A. Right.


Q. Now, you, in your memo, going back to the first page,


say, finally, and that suggests that this is the first time,


that is 1976, was the first time that Grace actually notified


O.M. Scott of the fact that the vermiculite contained asbestos


and was subject to regulation. This suggests that '76 was the


first time, right?


A. That appears to be.


Q. But, in point of fact, you later learned that O.M. Scott
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actually had received notice earlier, correct?


A. Earlier than what?


Q. 1976.


A. I don't recall.


Q. I'm going to show you DX 19006. Is this another memo


that you wrote on Scotts' letterhead, this time dated February


21, 1980?


A. Okay.


MR. BERNICK: We offer it.


EXHIBITS:


(Defendants' Exhibit No. 19006 offered into evidence.)


THE COURT: Any objection to 19006?


MR. McLEAN: No, Your Honor.


THE COURT: It's received without objection.


EXHIBITS:


(Defendants' Exhibit No. 19006 received into evidence.)


Q. (By Mr. Bernick) Do you see now that later on you are


not simply saying, Oh, we finally received notice in '76, you


say that that was the first official notice, was 1976? Do you


see that?


A. Yeah, under the OSHA requirement.


Q. Yeah, but isn't the reason why you're now saying it was


only the first official notice is that you actually learned


that notice had been received by Scotts as early as 1971?


A. I don't recall that.
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Q. I want to show you Defense Exhibit 13151. Do you see


that this is a memo from Mr. Gruenbaum to Mr. Kilsheimer?


A. Yes.


Q. And it's on Scotts' letterhead, correct?


A. Yes.


Q. And it's dated December 8, 1975, right?


A. Correct.


Q. If you go to the very last page, it's kind of cut off,


but do you see way down at the bottom there the addressees,


that it goes to include Mr. Kennedy, who is your general


counsel?


A. Yes.


MR. BERNICK: We offer it, Your Honor.


EXHIBITS:


(Defendants' Exhibit No. 13151 offered into evidence.)


THE COURT: Any objection?


MR. McLEAN: 602.


MR. BERNICK: Well, this is a document that was


generated by Scotts relating to exactly this same subject


matter, that is the OSHA regulations.


Q. (By Mr. Bernick) Take a look at it, if you would like?


A. Okay.


Q. And do you see that on the second page Mr. Gruenbaum


actually talks about how he first learned of something --


MR. McLEAN: Objection, it's not in evidence.
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MR. BERNICK: Relax, I'm not going to read the


substance of it.


THE COURT: Let's wait, if you wouldn't mind, I'd


like to rule on the objections.


MR. BERNICK: Okay. I suppose that's right.


THE COURT: Sustained. You can rephrase.


MR. BERNICK: I apologize, Your Honor.


Q. (By Mr. Bernick) I'll revise my question. Do you see


that the memo deals with the subject matter of when O.M. Scott


learned --


A. I don't recall that I was in the loop on that. I just


don't recall that one.


Q. Don't recall. So we'll have Mr. Kennedy speak here a


little bit this morning, but you just don't remember this memo


at all, and you don't remember 1971?


A. No.


Q. What about 1972?


A. I don't recall that.


Q. I want to show you Defense Exhibit 13189. Do you see


that's a memo from yourself, July 1972, on O.M. Scott


letterhead?


A. Yes.


MR. BERNICK: Offer it.


EXHIBITS:


(Defendants' Exhibit No. 13189 offered into evidence.)







1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


5384


THE COURT: Any objection to 13189?


MR. McLEAN: No, Your Honor.


THE COURT: It's received without objection.


EXHIBITS:


(Defendants' Exhibit No. 13189 received into evidence.)


Q. (By Mr. Bernick) Do you see, looking at the last


sentence, Mr. Chamberlain, that Zonolite -- that refers to the


business that Grace bought, right?


A. That is correct.


Q. -- is making every effort to try to segregate the


asbestos from the vermiculite ore, but it is quite difficult to


do. Do you see that?


A. I see that.


Q. Does that refresh your memory that, in point of fact,


way back in 1972, Grace told Scott, O.M. Scott about asbestos?


Is that right?


A. I don't see that in this memo.


Q. The last line, Zonolite is making every effort to try to


segregate the asbestos from the vermiculite ore, but it is


quite difficult to do. So that would have been information


received from Zonolite owned by Grace, right?


A. I would assume so, yes.


Q. So again, does that refresh your recollection that you


knew, as of 1972, from a W.R. Grace source, that its product


contained asbestos?
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A. I just don't recall.


Q. Would you acknowledge that is what the document says?


A. That is what the document says.


Q. I appreciate that, Mr. Chamberlain.


Now, I think you testified in your direct


examination that this was, I think, in your words, the issue of


this asbestos, this issue was not an issue of your product, as


the Turf-Builder product, this was an issue about your work


place.


A. That is correct.


Q. Did you understand or was this somebody else's job, that


as of 1972, the work place, as concerns asbestos, asbestos in


the work place, had come under OSHA regulation? Were you


familiar with that?


A. I was not familiar with that. I relied on my people in


the -- the safety area.


Q. Did you become familiar over time with what was being


done about work place regulation by OSHA? That is, whether you


knew it in 1972, did you come to learn that the work place


issue focused on those regulations?


A. I was not aware of that.


Q. Did you become aware of it?


A. I'm not aware of the regulation.


Q. Did you learn that Grace actually worked with O.M. Scott


during this period of time, even prior to 1976, to help do
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sampling in the O.M. Scott plant to determine if there were


asbestos fibers? Do you remember that Grace actually tried to


help O.M. Scott get information about its work place?


A. I'm not aware that they were there to help, no.


Q. Were you aware that O.M. Scott actually took steps in


the early 1970s to reduce asbestos exposure in its work place?


A. No. That was the responsibility of Dick Gruenbaum.


Q. So you wouldn't have known about the role that Grace


played on that either?


A. No.


Q. Fair. Let's talk about the warnings. Did Grace


subsequently provide information to O.M. Scott about warnings


that had to be given?


A. The only one I recall was the placards.


Q. So you didn't know about the warnings. Did you know


about the Material Safety Data Sheets?


A. I know I had to secure those for our safety department.


Q. Did you get a Material Safety Data Sheet from W.R.


Grace?


A. I assume so.


Q. Let me see if I can refresh your recollection on a


couple of these things. I want to show you defendants's


Exhibit 13198. Do you see that's a memo in October 8th 1973 to


Mr. Gruenbaum on Scott's letterhead? Or memo.


A. Yeah, I see that.
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MR. BERNICK: Offer it.


EXHIBITS:


(Defendants' Exhibit No. 13198 offered into evidence.)


THE COURT: Any objection to Exhibit 13198?


MR. McLEAN: No, Your Honor.


THE COURT: It's received without objection.


EXHIBITS:


(Defendants' Exhibit No. 13198 received into evidence.)


Q. (By Mr. Bernick) Do you see, in fact, that in 1973,


representatives from Zonolite visited and discussed with you


air samples?


A. I see that.


Q. It goes on to say they are hesitant in taking the


responsibility of supplying Scotts these assays of our samples.


They are recommending that we consider a professional outside


laboratory that we can receive an official test. Do you see


that?


A. I see that.


Q. And they give some recommendations.


And then if you could scroll down, T.J.?


It goes on to refer to some test that they actually


already have done. That is, isn't what's reflected here,


according to the memo that you signed, is that Scotts is taking


samples itself and sending them to Grace for analysis in its


laboratory and that what Grace is suggesting is here are some
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results, but in the future you really ought to get a


professional outside laboratory. Is that your recollection?


A. That's what the memo says.


Q. I want to show you DX 19011. This is another memo, this


time from Mr. Gruenbaum to yourself, dated October 15th, 1973.


Scotts' letterhead?


A. Very good.


MR. BERNICK: Offer it.


EXHIBITS:


(Defendants' Exhibit No. 19011 offered into evidence.)


THE COURT: Any objection?


MR. McLEAN: No, Your Honor.


THE COURT: 19011 is received without objection.


EXHIBITS:


(Defendants' Exhibit No. 19011 received into evidence.)


Q. (By Mr. Bernick) It says, Thank you for passing along


the information you obtained from the Zonolite representative


regarding our asbestos analysis.


It says, Then analyses that Zonolite has performed


for us in the past has been on a verbal agreement that they


would perform these for our initial test to give us an idea


where we stand in regard to our asbestos fiber counts in our


expander area. We have now received all analyses from Zonolite


and plan on having any future analyses analyzed at a


independent laboratory.
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Do you see that?


A. I see that.


Q. What that does is confirm that basically O.M. Scott is


doing sampling to see what kind of asbestos is in its work


place and Grace is assisting in that process by analyzing the


samples.


A. Evidently, after October, 1973.


Q. Well, it's actually before October of 1973. And


afterwards, you decided to go to an independent laboratory to


get it done.


A. Yes.


Q. Let's talk about the Material Safety Data Sheet. I'm


going to show you DX 19028. Is this, again, another memo from


yourself to various people regarding Material Safety Data Sheet


dated September 1, 1977?


A. That's correct.


MR. BERNICK: Offer it.


EXHIBITS:


(Defendants' Exhibit No. 19028 offered into evidence.)


THE COURT: Any objection?


MR. McLEAN: 602 for the last four pages of the


document.


THE COURT: I can't see the last pages, so ...


MR. BERNICK: We can show them.


Fine, I'll accept that and create a further
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foundation, Your Honor, if that would be easier.


THE COURT: Fine.


Q. (By Mr. Bernick) You see on the first page where


there's an attachment that's referenced? Mr. Chamberlain?


A. I see that.


Q. And the subject of the document is Material Safety Data


Sheet?


A. Yes.


Q. And if we look, this is a document that's been produced


by -- this copy has been produced by NIOSH. But do you see at


the bottom of the right-hand corner, the last three numbers are


398 -- I'm sorry, 393?


A. I see that.


Q. And you then see that the next pages, that is one, two,


three, four, the next four pages are, in fact, the Material


Safety Data Sheet for number four concentrate and bear the


sequential numbers at the bottom right-hand corner?


A. I see that, hm-hmm.


Q. Is the Material Safety Data Sheet that's attached the


Material Safety Data Sheet that O.M. Scott -- that relates to a


product that O.M. Scott bought, which was vermiculite


concentrate size number four?


A. I have to assume so.


Q. Well, that's what the document would reflect, correct?


A. If you say so.
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MR. BERNICK: We would offer the document.


EXHIBITS:


(Defendants' Exhibit No. 19028 offered into evidence.)


THE COURT: Any objection?


MR. McLEAN: 602.


THE COURT: Overruled. 19028 is received over the


objection of the government.


EXHIBITS:


(Defendants' Exhibit No. 19028 received into evidence.)


Q. (By Mr. Bernick) Let's take a look at the first page,


Mr. Chamberlain. Again, this is now from you, it's dated


September 1, 1977, and it talks about a Material Safety Data


Sheet which is attached, correct?


A. Correct.


Q. If we take a look at the first page of the Material


Safety Data Sheet, that is attached, do you see where it makes


reference to vermiculite concentrate non-expanded size number


four?


A. I see that.


Q. Is that what O.M. Scott, in fact, bought from W.R.


Grace?


A. That is the grade we bought from Grace.


Q. And do you see that, then, it goes on to recite, as


hazardous ingredients, that, This product contains less than


one percent by weight of a natural-occurring contaminant
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tremolite. OSHA regulation 1910.101 defines tremolite as


asbestos, right?


A. I see that.


Q. Does it then go on to say, The normal physical handling


given to vermiculite concentrate can create an airborne fiber


level in excess of the OSHA standards. Compliance with the


standards can be assured by various methods. Then goes on to


discuss that, right?


A. I see that.


Q. So this is more information that Grace is giving, now


1977. There's the MSDS that Grace is providing to O.M. Scott,


correct?


A. Correct.


Q. Now, there's another thing that was going on during this


period of time. You read from some memos that Mr. McLean


showed you about what it was that Grace was trying to do to


reduce the asbestos content. Do you recall that?


A. I don't recall McLean.


Q. That's the gentleman sitting over here from the


government that asked you the questions.


A. Oh.


Q. That's okay. Do you remember he asked you some


questions about Grace's efforts to reduce the asbestos content?


A. Yes, I do recall that.


Q. I want to show you demonstrative Exhibit 10127.2, which
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has previously been shown to the jury. And L4 was the grade


that O.M. Scott bought; is that right? L4 was the grade of


concentrate that O.M. Scott bought?


A. I just recall it as grade four, fine.


Q. And this chart would reflect that between 1977 and 1983,


the percentage of asbestos in grade four went down. Do you


recall that before O.M. Scott stopped buying concentrate, that


Grace, prior to providing information, Grace was also changing


the concentrate to reduce asbestos? Do you recall that?


A. I recall that they were trying to do that, yes.


Q. And, in fact, that was something that was very important


to O.M. Scott, right? That was something that was important to


O.M. Scott, which is to reduce the asbestos, right?


A. We want to get rid of the asbestos, yes.


Q. I understand that pretty clearly from you.


Let's talk about what else was going on. I want to


show you DX 13160. Do you see that this document is dated


January 16, 1976, and it's from a Maury Decoster and it goes


out to chem plant associates.


A. I see that.


Q. And this is -- this is basically an announcement to the


people that work in the chem plant about the asbestos issue.


A. I see that.


Q. Is that a document that you would have received in the


ordinary course of your duties at O.M. Scott?
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A. I don't recall if I received it.


Q. But part of the ordinary practices is this is a document


that have you would received.


A. For the plant people, yes.


Q. I'm sorry, what?


A. For the plant people.


Q. Well, did that fall within your area of responsibility


at O.M. Scott, to receive this document or not?


A. I don't recall that, no.


Q. Well, then I'll go on.


Do you recall learning in 1976, when the new OSHA


ceiling kicked in, do you recall learning in 1976 that, in


fact, O.M. Scott was now in compliance with the OSHA standards,


the new OSHA standards? Did you know that?


A. I don't recall it, because that was not my


responsibility.


Q. Fair enough. Now, you do recall the placarding


situation and you testified to that on examination. Do you


recall that?


A. Yes.


Q. And just so we're clear, with respect to the placarding,


basically if we go back to Government Exhibit 171 -- is this in


evidence?


THE COURT: Yes.


MR. BERNICK: Thank you.
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Q. (By Mr. Bernick) This is a June 27, 1978 memo that you


testified to -- or letter that you testified to on direct


examination, correct?


A. Correct.


Q. And what this says is that you're asking Grace to stop


placarding the railcars, right?


A. That is correct.


Q. So by 1978, Grace not only had told you about asbestos,


helped you analyze it in your plans, given you notice, given


you an MSDS, but it was Grace's initiative to put placards on


the railcars that came in from Grace, right?


A. If you say so.


Q. Well, but that's what the facts were, Grace --


A. It appears to be, yes.


Q. Well, you specifically and personally knew about the


placarding, right?


A. I received a letter from Grace indicating that.


Q. And those placards were not just Zonolite or


concentrate, those are placards that were warning placards,


right? Saying, Beware, it contains asbestos.


A. That is correct.


Q. Now, why is it that O.M. Scott didn't want the placards


on the railcars?


A. I don't recall.


Q. Well, apparently it didn't, O.M. Scott didn't want the
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placarding on, right?


A. That's what I had indicated, yes.


Q. Did you learn why it was that Grace was so insistent


that the placards stay up?


A. I think it was an issue of misunderstanding whether it


was a transportation regulation, what -- I don't recall.


Q. Well, do you recall that what the story was, was that


Grace had an obligation as the supplier of concentrate to O.M.


Scott to placard, that is to put a warning label on the car, if


it thought that the customer might use the product in a way


that would violate the OSHA standards?


A. I was not aware that that was a -- W.R. Grace's


responsibility.


Q. Did you have any impression about whether -- do you


really have any understanding at all, Mr. Chamberlain, about


why it was the placards were so important?


A. Personally, no.


Q. You also testified, and I think this will probably bring


us to the end of my examination because I think it was the end


point of yours. You testified in response to 233 -- let's get


233 back up on the board, back up on the screen.


Do you remember this was the memo that was written


in 1980 from you to Grace? And if we can scroll down, this


memo reflects that in Grace's own expanding plants, it's


managed to bring the airborne concentration of fibers in its
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own expanding plants down over time.


A. It's my understanding that Grace expansion plants had a


different grade than what we were receiving from Grace.


Q. But Grace -- in fact, that's what the document shows, is


that Grace was continually able to reduce the fiber


concentration, correct?


A. That's what the document shows, yes.


Q. Isn't it true that O.M. Scott, too, had been able to


reduce its fiber concentration?


A. I don't recall.


Q. But isn't the essence of what you're saying is that no


matter how low Grace got the asbestos, and no matter how low


the concentration was in the O.M. Scott plant, that wasn't good


enough for O.M. Scott. O.M. Scott did not want any asbestos in


the plant, fair?


A. That is correct.


Q. Zero tolerance.


A. Yes.


Q. And O.M. Scott worked hard to find an alternative source


for vermiculite that did not have any asbestos whatsoever,


correct?


A. I started looking for other sources as soon as I was


told I had to get material from Libby, Montana because, at that


time, Zonolite, W.R. Grace was the sole source of vermiculite.


I had no other place to turn.
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Q. You were already getting Libby vermiculite, correct? Or


do you just not remember?


A. I don't recall.


Q. So finally O.M. Scott was able to get another source,


other than Grace, and O.M. Scott switched, right?


A. Partially.


Q. Well, ultimately it stopped selling, correct?


A. Who stopped selling.


Q. I'm sorry, O.M. Scott stopped buying vermiculite from


Grace, right?


A. It took a long time to secure source from other places.


Q. Well, let's talk about exactly where things ended with


O.M. Scott. I want to show you Defense Exhibit 19030. It's


dated September 11, 1980. It's on Scotts' letterhead, correct?


A. Correct.


Q. And it's from you, right?


A. I can't see it.


Q. Go to the next page, please?


A. That appears to be my signature.


MR. BERNICK: We offer it, Your Honor.


EXHIBITS:


(Defendants' Exhibit No. 19030 offered into evidence.)


THE COURT: Any objection?


MR. McLEAN: No objection.


THE COURT: 19030 is received without objection.
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EXHIBITS:


(Defendants' Exhibit No. 19030 received into evidence.)


Q. (By Mr. Bernick) See that that's dated September 11,


1980, right?


A. Right.


Q. And it's from you. You can see from the next page,


signed by you?


A. Yes.


Q. And it's written to the guy who was in charge of the


Construction Products business, Mr. Wood, right?


A. Yes.


Q. Now, I want to go through the essence of this thing.


Does this basically tell Mr. Wood exactly where Grace stands


with O.M. Scott?


A. I don't see the whole letter.


Q. Well, let's just read it. It's not that long.


Our companies have shared many productive years in


our business relationship. It is the intent of this letter to


find a way for this relationship to prosper for many years. We


believe it is an appropriate time to confirm the thoughts we


previously have expressed on the future of this relationship.


In March of 1979, we indicated that, as a matter of


courtesy, we would give you six months notice if we intended to


discontinue use of Libby ore.


Does that now refresh your recollection,
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Mr. Chamberlain, the ore that you had gotten from Grace had


always been Libby ore?


A. Always Libby ore?


Q. Always.


A. No.


Q. Apparently from this letter, that indicates that you're


getting Libby ore, right?


A. Not at all. We're getting product from W.R. Grace.


Q. Well, it says Libby ore.


A. We're going to discontinue the source of Libby ore.


Q. But that means that you're getting it.


A. No.


Q. Grace is supplying, as of the date of this letter, Libby


ore to Scotts and -- you're saying that is a year ago. In


March of '79, Scotts indicated to Grace that it would give


notice if we, that is, Scotts, intended to discontinue use of


Libby ore. Which means that Scotts had been getting Libby ore,


correct?


A. Our partial requirements, we were still getting some


product from South Carolina at that time.


Q. Do you recall that what the issue really is, is that


there were two sources: One was South Carolina and one was


Libby. And the ore from Libby had the asbestos in it?


A. Correct.


Q. The ore from South Carolina didn't.
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A. That is correct.


Q. And the problem was that where you -- where Scotts was


located in Ohio, made it cheaper if for Grace to send Libby


product to your facility at Scott and it wanted to supply your


facility with Libby rather than supplying it from South


Carolina. Remember that was the issue?


A. I'm not sure that I understand that it's cheaper to ship


from Libby to Marysville than it is cheaper from South Carolina


to Marysville.


Q. Well, let's take a look at the next paragraph?


A. Distance would not --


Q. Okay. Well, let's take a look at the next paragraph.


Finish the first one. Even though our orders, as you say, have


dwindled over the last several months, we didn't want to give


such formal notice because it remained our hope that a way


could be found for us to continue our relationship.


Would it be fair to say that what you're telling


Grace, even as of 1980, that the relationship between Scotts


and Grace, was that that relationship had gone back for many


years and Scotts want to continue it; is that fair?


A. With the Zonolite source of vermiculite, yes.


Q. That's right. That is that while there had been issues


that had arisen, basically if you could be satisfied on the


product that you were getting -- you wanted to continue the


corporate relationship, fair?
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A. Corporate relationship at that point in time, yes.


Q. Thank you. The problem was how it could be done


economically.


Let's take a look at the next paragraph.


You are well aware of the regulatory forces


requiring us to seek sources of vermiculite with the lowest


asbestos contamination possible.


So there is a regulatory issue here, correct?


A. That is correct.


Q. You have been unable to achieve this standard with your


Libby ore, your Carolina ore, which may meet the standard, has


been available to us only as a substantial economic penalty.


Other sources for such material at competitive prices have been


found. However, it remains our hope to keep Grace as a


supplier if you can find a way to supply Scott with such


material at competitive prices. Accordingly, it is our intent


only to use uncontaminated vermiculite in the future.


So what this letter is really telling Grace is that


you want the South Carolina, the Carolina product, because it


has much less asbestos, but the issue is dollars, Grace wants


you to pay more for it, right?


A. To my knowledge, South Carolina ore did not have


asbestos. It's certainly a common fact that it is cheaper to


bring ore from South Carolina to Marysville, Ohio than shipping


from Libby to Marysville, Ohio, because of the transportation
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costs.


Q. So when it came right down to it, you want to continue


the relationship with Grace, satisfied with that relationship,


the issue that separated Scotts from Grace was the price that


Grace was charging for South Carolina product; is that fair?


A. Yeah, we didn't want the asbestos from Libby.


Q. Well, but you had a choice. You could have bought it


from -- you could have bought the South Carolina product, but


it cost more, right?


A. Cost more from South Carolina?


Q. Grace wanted to charge you more from South Carolina?


A. I don't recall that.


Q. Well, but that's what it says. It says, Your Carolina


ore, which may meet the standard, has been available to us only


as a substantial economic penalty.


A. Yeah. They were charging more for that ore, yes.


Q. They were charging more for it. So at the end of the


day, the issue, the only issue between you and Grace as of


1980, was an issue about money. And I'm not minimizing, you're


a company and you've got to do it, you've got to minimize your


costs, but the only issue was money; is that fair?


A. That's not the only issue. We don't want the asbestos


from Libby.


Q. But you don't have to have it, you could have bought


South Carolina ore, but then you would have had to pay the
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penalty. No one stopping you from buying South Carolina ore,


were they?


A. My understanding they were -- they wanted to ship no


products from South Carolina.


Q. Because they were not able to?


A. Because they want to supply their eastern customers with


that ore.


Q. Right. And that's why they want the penalty, correct?


A. Could be. I can't make your decision on what you


pay ...


Q. Well, that's what you say. The only issue, the only


issue that is dividing this relationship, according to your own


letter, the only issue that prevents you from continuing


business is money, right?


A. We were paying a premium, because what W.R. Grace --


W.R. Grace was asking.


Q. Right. And that's because they had a lot of other


customers on the east coast and we want to meet those


requirements from South Carolina, correct?


A. I assume so, yes.


Q. Let's take a look at the last sentence.


We want to make every effort in this letter -- we


want to make every effort to keep you as a supplier, you say.


We urge you to review your plans and find a way for our


companies to mutually benefit and prosper together in the
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future.


Did you write that?


A. Yes, I did.


Q. Did you mean it when you wrote it?


A. Yes, I did.


MR. BERNICK: I have nothing further, Your Honor.


THE COURT: All right. Ladies and gentlemen, we'll


take the morning recess. We'll be in recess for 20 minutes.


Please don't discuss the case among yourselves


during the break.


And, Mr. Chamberlain, please don't discuss your


testimony during the break.


We'll be in recess.


(Whereupon, court was in recess at 10:03 a.m.,


reconvened at 10:21 a.m.)


(Whereupon, the following proceedings were held in open


court with counsel present, the defendants present and


the trial jury present.)


THE COURT: Mr. Chamberlain, if you'd have a seat


again.


THE WITNESS: All right, sir.


THE COURT: Mr. Bernick, are you finished with your


cross-examination?


MR. BERNICK: I am, indeed.


THE COURT: Any other cross-examination?
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(No response from remaining defense counsel.)


THE COURT: Redirect.


REDIRECT EXAMINATION


BY MR. McLEAN:


Q. I just want to ask you a couple questions about Defense


Exhibit 19030, it was the last document you were discussing


with Mr. Bernick.


A. Okay.


Q. What I want to talk to you about was your statement here


that Mr. Bernick was asking you about, which was, Your Carolina


ore which may meet the standard has been available to us only


as a substantial economic penalty.


And I think you agreed with Mr. Bernick that you


were putting that forth in a letter because Scott wanted to pay


less money for the vermiculite; is that right?


A. That's correct.


Q. Did you understand there was a price differential that


Grace employed for the vermiculite from South Carolina that did


not have asbestos and the vermiculite from Libby that did?


MR. BERNICK: Objection, leading.


THE COURT: Sustained.


Q. (By Mr. McLean) Was there a price difference between


the two sources of vermiculite from W.R. Grace?


A. I had forgotten that there were a differential later.


Q. Do you remember now?
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A. I recollect that there was a change. I don't remember


the amount.


Q. What was the difference? Was one more than the other?


A. The South Carolina ore was increased in price, but I


don't recall what the Libby price was.


MR. McLEAN: That's all I have, Your Honor.


THE COURT: All right. Thank you, Mr. Chamberlain,


you're free to go. You can step down if you would like.


Please don't discuss your testimony with anybody.


Please call your next witness.


MR. McLEAN: Mr. John Kennedy.


THE COURT: Would you come all the way up to the


front of the room here, please, and raise your right hand and


be sworn in as a witness. Just right over here in front of the


clerk, if you would.


THE WITNESS: (Complying.)


(The Witness, John Kennedy, Is Sworn.)


THE COURT: Have a seat over here, please.


THE WITNESS: (Complying.)


THE COURT: Good morning.


THE WITNESS: Good morning.


THE COURT: I don't suppose anybody's ever commented


on your name.


THE WITNESS: Used to have a little bit of trouble


getting reservations in hotels and restaurants.
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THE COURT: Would you tell the jury what your full


name is, please?


THE WITNESS: John Kennedy.


THE COURT: Mr. Kennedy, what city do you live in?


THE WITNESS: Right outside of the city of


Milwaukee, Wisconsin.


THE COURT: What do you do for a profession or


occupation?


THE WITNESS: I'm retired, retired from a company


called Johnson Controls about two years ago.


THE COURT: All right. Mr. McLean.


DIRECT EXAMINATION


BY MR. McLEAN:


Q. What was your job at Johnson Controls before you


retired?


A. For the last couple of years, I was president of the


buildings group and, prior to that, for about 20 years, I was


general counsel.


Q. So you're an attorney?


A. Yes, I am.


Q. How long have you been an attorney?


A. 42 years.


Q. And are you practicing now? Are you licensed to


practice anyway?


A. Not unless fishing counts.
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Q. Someday. How long did you work at Johnson Controls?


A. From 1984 until two years ago, so about 23 years.


Q. Where did you work before Johnson Controls?


A. Scotts.


Q. What years did you work at Scotts?


A. Would have been 1973 through 1984.


Q. What was your job at Scotts?


A. I was general counsel. I started out as assistant


general counsel and then associate general counsel and then


general counsel.


Q. Where was your office?


A. In Marysville, Ohio.


Q. What were you're duties as general counsel?


A. Generally, what you would try to do is provide legal


advice to the management of the company, you would try to stay


current with laws and regulations that might apply to the


company's operations and give advice in that respect. You


would also provide oversight and management of litigation or


some other proceedings like that.


Q. Did there come a point in your career at Scotts that you


became aware and actually worked on the issue of asbestos in


vermiculite that Scotts was purchasing from W.R. Grace?


A. Yes.


Q. And tell us how that started, how you became involved in


that issue.
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A. I think, originally, the issue arose when W.R. Grace had


surfaced the issue of placarding or putting a warning notice up


in conjunction with our facility, that would talk about


asbestos type risk or fiber type risk.


We had a dialogue on that. We asked for and


received help from W.R. Grace to come in and help us do some


testing, help us look at how to do some engineering changes to


cut down on the dust and the fibers, and then that was the


initial time that the issue arose.


Q. Did you, at some point, become involved with this issue


of Scott employees having pleural effusions?


A. Yes, I did.


Q. How did you get involved with that?


A. We received a notice from Dr. Prior, who was an area


physician in private practice, that he had encountered three


people with a condition called bloody pleural effusion and one


person with a related type condition that was often associated


with asbestos, or asbestos exposures. And that the only thing


he could find in common with the people were, in fact, that


they all worked for Scott. And so, you know, he was reporting


this information to us and then we took it from there.


Q. And what did you do with that information?


A. Well, the information obviously presented more questions


than answers. First of all, we were trying to find out what


bloody pleural effusion was and whether it was a condition that
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was just a condition in and of itself or whether it was a


precursor to something else, something more serious.


We were trying -- we had questions relating to what


was causing it. Were these cases just arising or was it, in


fact, being caused by something and if so, then what was that,


and what could we do about it? And so those were all the


questions that arose and so what we did was -- was to try to


move forward, to try to find some answers for those.


Obviously when you have a situation of this type


arise, that you also -- you're subject, like any company,


subject to various laws and regulations and you look at what


reporting obligations you might have under those laws. And,


frankly, at this stage we were looking for help from any place


we could get it.


Q. Did you have any contact, yourself, with the EPA


concerning the pleural effusion issue?


A. We did. What we tried to do was -- this was in the '70s


and, as you might recall or might not recall, a lot of these


laws and regulations were really initially passed in the '70s,


the early '70s, and so some things that are clear-cut now might


not be so clear-cut then.


What we tried to do in the initial stage was


basically find out what reporting obligations we might have and


who that would report would be made to. And so we did some


looking at that and then we ended up calling both OSHA, the
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Occupational Safety & Health Administration, as well as EPA, to


find out and get their advice in terms of who to send the


notice to and to move forward with and work with.


Q. I'm going to show you a document that's not in evidence


yet, it's Government's Exhibit 181A. I want you to take a look


at it and tell me if you recognize it as a document that you


authored.


A. Yes, this appears to be the letter we sent to the


agencies.


Q. Relating to the pleural effusion you've discussed today?


A. That's correct.


MR. McLEAN: Your Honor, I move 181A.


EXHIBITS:


(Government's Exhibit No. 181A offered into evidence.)


THE COURT: Any objection?


MR. BERNICK: No.


THE COURT: 181A is received without objection.


EXHIBITS:


(Government's Exhibit No. 181A received into evidence.)


Q. (By Mr. McLean) We can see that you're addressing it to


Mr. Charles M. Auer at Environmental Progression.


A. That's correct.


Q. And what is USDOL/OSHA?


A. United States Department of Labor and Occupational


Safety And Health Administration.
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Q. Why did you send a letter concerning pleural effusion to


the EPA?


A. Well, the EPA would regulate both product aspects of it


and the environmental --


MR. BERNICK: Objection --


THE COURT: Just a second, just a second.


Mr. Kennedy.


THE WITNESS: I'm sorry, excuse me.


MR. BERNICK: I think that the question asks for a


legal opinion, but I'm not sure I heard it quite accurately, so


I'll have that objection, but ...


THE COURT: Rephrase the question. I'll sustain the


objection.


Q. (By Mr. McLean) Was there some reason you sent this


notice to the EPA?


A. The reason we sent it to the EPA was --


MR. BERNICK: Object, Your Honor. I object. The


question calls for a yes or no answer.


THE COURT: Yes, can you answer that just yes or no.


Was there some reason you sent it to the EPA?


THE WITNESS: Yes.


THE COURT: All right. The objection is sustained.


Q. (By Mr. McLean) Let's look at the letter here. You're


writing, Gentlemen, to confirm the oral report given on


November 29 to your agencies, some information relating to one
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of our chemical fertilizer plants has come to the attention of


Scott which may or may not be reportable under the various


statutes administered by your respective agencies. We have


resolved any doubt on this question by this letter in an effort


to fully advise you and seek your cooperation in dealing with


the matter.


You reference an oral report on November 29. What


was that?


A. We had called them. As I'd indicated, we were trying to


make sure that we were going to report to the right people


within the agencies.


Q. And what did you mean in setting forth the language you


have in the first paragraph?


A. Any particular part you are referencing?


Q. We have resolved any doubt on this question by this


letter in an effort to fully advise you and seek your


cooperation in dealing with the matter.


A. These laws and regulations have reporting


responsibilities in certain instances --


MR. BERNICK: Your Honor, this, again, is now


soliciting legal testimony from the witness.


THE COURT: Overruled. Go ahead.


THE WITNESS: And we proceeded to report under the


statutes even if there was a doubt as to whether we were


required to or not.
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Q. (By Mr. McLean) And you state you're seeking the


cooperation in dealing with the matter. Why were you seeking


cooperation?


A. I think we were basically seeking help from any place we


could find it. As I'd indicated, we'd had more questions than


answers at that stage and we felt that the government agency


who dealt in these areas might be able to help us.


Q. And you described to the EPA and OSHA what were your


earlier discussions, as to Dr. Prior's information to you,


correct?


A. That's correct.


Q. And if we'll just turn to page two so the jury can get a


look at page two? In the top half.


It says you reviewed the published literature on


bloody pleural effusions.


A. Yes, sir.


Q. Why were you reviewing -- well, let me put it this way.


Why did you tell EPA you had reviewed the published literature?


A. I think we were trying to express that we were trying to


find answers to some of these questions and, in particular,


what is bloody pleural effusion and what causes it?


Q. Let's just move down to the bottom so the jury can look


at that.


A. Yes, sir.


Q. And I'll just ask you about this paragraph as well.







1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


5416


Scott has advised its affected employees of the presence of


asbestos in the plant and maintained a regular program of air


sampling, employee physical examination, plant clean-up and


various equipment/facility changes to assure compliance with


OSHA standards.


Why were you telling the EPA and OSHA about that?


A. I think we wanted to let them know that we had acted


previously to comply with the asbestos standards and that --


that that would be information they would need as they move


forward.


Q. And if we could just turn to page three of your letter


and here you're telling EPA and OSHA about chest X-ray and


physical examination. What were you referencing there?


A. This was additional information that had come up in


addition to the bloody pleural effusions, that there were some


questions with respect to some of the examinations done on our


associates, and we wanted to include that as well so that they


had a complete picture.


Q. And we'll just move down through the bottom of this


document, briefly, and on to the last page. And you're


referencing some action that you have taken for independent


source of medical expertise. What are you referencing there?


A. We retained a physician named Clark Cooper, who was from


Berkeley, California. He had done extensive work with asbestos


for decades, representing and working for both the unions as
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well as a number of other sources. I think government as well.


And he was somebody we felt had a great deal of expertise in


the area and we had retained him to help us answer some of


these questions.


Q. And then finally you write, We will keep you advised as


our investigation into this matter proceeds. And we would


appreciate any information your agency could provide on similar


situations coming to your attention.


MR. BERNICK: Your Honor, could we have a limiting


instruction that this whole incident does not go to the


endangerment claim?


THE COURT: Yes, I will. Let's let him answer the


question.


Q. (By Mr. McLean) What were you referencing with respect


to the company's intent to keep the government advised of the


ongoing investigation?


A. I think we were simply saying that we intended to


cooperate with the government and keep them fully informed as


we moved forward to try to find answers to these questions.


Q. Next I'll show you a document that's not in evidence


yet, it's Government's Exhibit 190A. Take a look at that on


the screen and tell me if this is a document that you


authorized as well.


Is this a document that you authored?


A. Could I see all of it, please. (Reading.) Yes.
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Q. And does it relate to further communication by you with


the EPA on the pleural effusion issue?


A. Yes, it does.


MR. McLEAN: Your Honor, we move 190A.


EXHIBITS:


(Government's Exhibit No. 190A offered into evidence.)


MR. BERNICK: No objection.


THE COURT: 190A is admitted without objection.


EXHIBITS:


(Government's Exhibit No. 190A received into evidence.)


Q. (By Mr. McLean) And you're writing to Mr. Auer at the


EPA again?


A. Yes.


Q. And this is on January 29th of '79?


A. That's correct.


Q. What was your purpose in writing this letter to Mr.


Auer?


A. The people from OSHA and NIOSH, on the safety side, had


really taken the lead and we wanted to be sure that EPA was


being kept advised as well. And I think that also we were


hopefully trying to get the government agencies to coordinate


their investigation and work in the area so that -- and we


wouldn't end up doing everything twice.


THE COURT: Mr. Kennedy, I'm going to ask you, if


you would, speak into the microphone there. It's got about a
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30 degree on each side of center line, so the jury can hear


you, if you would talk into that.


THE WITNESS: Okay.


Q. (By Mr. McLean) And in this first paragraph, you


represent some action by OSHA medical consultants from the


University of Cincinnati. And do you recall that interaction?


A. Yes, I do.


Q. What was that?


A. I believe NIOSH actually had --


MR. BERNICK: Objection --


THE COURT: Just -- wait, wait.


THE WITNESS: Oh, I didn't see.


MR. BERNICK: I know, it's hard for me to hear, too.


I'm sorry.


I object to the form of the question. I think as


put it asks for hearsay.


THE COURT: Sustained.


Q. (By Mr. McLean) Were you involved personally with the


interaction, with an interaction with the University of


Cincinnati investigators?


A. I was.


Q. What was the nature of your involvement?


A. We met with them when they arrived on the scene. The


team from the University of Cincinnati were working as a


contractor consultant with NIOSH out of the government.
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Q. What was their purpose in being there?


A. Their purpose was to study the situation and -- and help


find answers to the same questions that we were looking for.


Q. And do you recall a person named Dr. Lockey being


associated with that team?


A. I do.


Q. And what was your understanding of his role?


A. He was really the point person for the Cincinnati team.


He was the one that really headed the team up, for the most


part, during our efforts there.


Q. What was your understanding of the nature of the work


that the University of Cincinnati team would be conducting at


your facility?


A. Again, they were more focused on looking at the medical


aspects of it and looking at the industrial health side of it


to determine, you know, what, if anything, they could find that


would be helpful to our situation, answer some of the questions


as well as to future situations.


MR. BERNICK: I would ask for the same limiting


instruction again, Your Honor.


THE COURT: Yes, I think it's appropriate at this


time, ladies and gentlemen, to give you a cautionary


instruction concerning the testimony of Mr. Kennedy and the


exhibits that you have seen.


You may not consider his testimony or the evidence
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that is before you as evidence of the existence of a conspiracy


to knowingly endanger others nor is it evidence of endangerment


of others that may be considered by you. And it is not to be


considered by you as evidence of a release that may or may not


have caused endangerment.


And it may be tied up later, but if it goes to the


issue of knowledge by Grace or others, it may be considered for


those purposes. But it is not evidence of a release, keeping


in mind that the law did not exist until 1990.


You may proceed.


Q. (By Mr. McLean) Next I'll show you a document that's


not in evidence yet, it's Government's Exhibit 190. I'll show


you page one and page two here and I'll ask if you recognize


this as a document that you received during your work at Scotts


relating to this issue we've been discussing in your testimony?


A. Yes, I do.


Q. And generally, what is this document?


A. I think this was a response from Grace, or an employee


of W.R. Grace, indicating to us what their experience would


have been with benign pleural or bloody pleural effusions and


also providing us some other information relating to the


condition.


MR. McLEAN: Your Honor, we move 190.


EXHIBITS:


(Government's Exhibit No. 190 offered into evidence.)
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THE COURT: Any objection?


MR. BERNICK: No.


THE COURT: 190 is received without objection.


EXHIBITS:


(Government's Exhibit No. 190 received into evidence.)


Q. We can see the date of January 22nd, 1979, it's


addressed to you, but I'd like to show the signature of the


person who signed it. Did you ever meet Mr. Eschenbach?


A. I don't believe. I don't recall meeting him, no.


Q. Let's go back to page one here.


Do you recall making some sort of request for the


information or can you tell us about how this situation would


have arose?


A. I'm sure we would have. I'm sure we would have


contacted Grace to ask for their help as well. I don't


specifically remember making the request, but, I mean, again,


we were looking for help from everybody.


Q. Why were -- okay. And I wanted to address your


attention to this paragraph, where Mr. Eschenbach writes, Based


mainly on X-ray data from our annual chest X-ray program, we


have found no incidence of pleural effusion in our expanding


plant population. This is the population which we feel would


have an exposure most similar to the work environment at Scott.


Did you have an understanding at the time about


whether W.R. Grace operated expansion plants?
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A. My recollection is that they sold vermiculite both in


expanded form and unexpanded form, and so that would have meant


that they did have some expanding capabilities.


Q. And we can go down to the bottom of the page here and


Mr. Eschenbach is writing, In summary, our survey has produced


no information which would confirm a relationship between


tremolite exposure and bloody pleural effusion.


And we need to turn the page.


But Mr. Eschenbach was providing some additional


information which takes a contrary view, right?


A. Yes.


Q. Why were you seeking this type of information from


Grace?


A. Well, again, we were looking for answers to these


questions. I mean, were the bloody pleural effusions being


caused by the exposure in our plants, and there was just not a


lot of scientific literature out there linking the two at the


time.


Q. Finally I'll have you take a look at a document that's


not in evidence yet, it's Government's Exhibit 196. And if you


take a look at this? First of all, if you recognize it as a


document that you authored relating to this effusion issue?


A. Yes, I do.


Q. How did you create this document?


A. This was pre e-mail, so I would have basically just
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dictated, my secretary would have typed it.


Q. Pardon me?


A. I would have dictated it and my secretary would have


typed it.


Q. What was your purpose in creating the document?


A. This was to advise the management team of Scotts about a


phone call that I had received from an employee of W.R. Grace


as is set out in the memo.


MR. McLEAN: Your Honor, we move 196.


EXHIBITS:


(Government's Exhibit No. 196 offered into evidence.)


THE COURT: Any objection?


MR. BERNICK: No.


THE COURT: It will be received.


EXHIBITS:


(Government's Exhibit No. 196 received into evidence.)


Q. (By Mr. McLean) And we'll start at the top here and


I'll just have you confirm the date of March 2nd, 1979.


A. Yes.


Q. And if you could, just tell us who you've listed here on


the distribution list.


A. Hal Brewer would have been the head of human resources


or personnel.


Ralph Donnelly would have been head of sales.


Lee Herron was the president.
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John Kilsheimer was head of research.


John Cleveland was head of operations.


Ron Wietelmann was, I believe, the plant manager at


that stage.


And Sarge Chamberlain was head of purchasing.


Q. You write that, Chip Wood of W.R. Grace called on March


1, 1979, on two issues. What are you trying to do in drafting


this document?


MR. BERNICK: Objection, relevance.


THE COURT: Sustained.


Q. (By Mr. McLean) What was the purpose of the document?


MR. BERNICK: Same question, same objection.


THE COURT: Sustained.


Q. (By Mr. McLean) You write, First he asked if the


information provided us on their pleural effusion was


sufficient and what the status of the OSHA inquiry was at this


point. I responded and thanked him for the information


provided and indicated that we expected an OSHA consultant


report with conclusions and recommendations within the next few


months.


What were you referencing there, the OSHA consultant


report with conclusions and recommendations?


A. That would have been the report from both the OSHA


people coming out of their local offices as well as the


University of Cincinnati people with respect to the industrial
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health.


Q. All right. And in the next paragraph you write,


Mr. Wood also indicated a concern that Scotts was saying they


wanted to do everything possible to reduce their plant


exposures in this regard and yet we have not responded to any


of the following offers. And then you set forth items one,


two, three and four.


What were you representing there, in items one, two,


three and four?


A. Well, I was basically just reiterating what Mr. Wood had


said and he was -- he was repeating to me offers that Grace had


made to help us, and I wanted to make sure those were


understood by Scotts' management.


Q. And if we could just move up so we can see the bottom of


this page? Right there.


I wanted to ask you about this sentence that you


write, right about in the middle there, you write, He repeated


that the one thing Grace could not live with was an absence of


notice on our intentions. What were you referencing with that


sentence?


A. Well, I was basically repeating what he had told me. I


think the -- what the reference is, is that they were a


supplier to us and they wanted notice of what we were going to


do.


Q. And then you write at the last here, I indicated I would
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pass along his statements to Scott management and determine if


any statement of our position on these issues could be made at


this time.


A. Yes.


Q. Actually, I wanted to ask you about the sentence before


that first, where you indicated, I indicated to Mr. Wood that


our focus at this time was on the short-term to get through the


OSHA inquiry and then make long-term decisions.


Short-term versus long-term, what was the


difference?


A. I think the focus was really on the issue and --


MR. BERNICK: Objection, relevance.


THE COURT: Sustained.


Q. (By Mr. McLean) And then finally, just to wrap this up,


you indicate you had passed the statements on to Scott


management.


A. Yes.


Q. And why would you be passing these statements to Scotts'


management?


A. Well, I think that the entire management team really


needed to understand the points that Mr. Wood was making so


that a full corporate decision could be made as we went forward


on all the issues.


MR. McLEAN: That's all I have, Your Honor.


THE COURT: Mr. Bernick, cross-examination.
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CROSS-EXAMINATION


BY MR. BERNICK:


Q. (By Mr. Bernick) Good morning, Mr. Kennedy.


A. Morning.


Q. Let me ask you a couple of preliminary things while


we're getting this set up.


I take it that today is not the first time -- it's


the first time that we've met, correct?


A. That's correct.


Q. I introduced myself to you out in the hall.


A. That's correct.


Q. But it's not the first time that you've met with members


of the prosecution team; is that fair?


A. That's fair.


Q. So just tell us, briefly, how many times -- when you


first met with somebody representing the prosecution team,


either one of the lawyers or one of the agents that are


involved in this case, and how many occasions after that you


met, as best you can recall.


A. Sure. I met with them once, I'm going say, probably two


years ago, something like that, in Milwaukee, and then met with


them yesterday.


Q. Yesterday. And with whom did you meet in Milwaukee?


A. I'm sorry, I don't remember.


Q. Okay.







1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


5429


A. It was an agent.


Q. Nobody that you recognize here?


A. I'm sorry, I don't recognize ...


Q. That's okay. And you don't remember Mr. Horgan?


A. (Shaking head.)


Q. That's okay. And who did you meet with yesterday?


A. The gentleman who just examined me.


Q. I see. And did you have a further meeting with a member


of the prosecution team just during the break a few minutes


ago?


A. No.


Q. Weren't you talking with Mr. Cassidy a few minutes ago?


A. No.


Q. No? Okay. So let me ask you this. Mr. Chamberlain


came with you to -- or didn't come with you, but he was also


out in the hall. Do you remember that?


A. Yes.


Q. And, in fact, I saw both of you at the beginning and


then when he finished testifying, did you have occasion to talk


with him about the matters that had been covered with him on


his examination here this morning?


A. We did not talk about that.


Q. Okay. Very good. So I asked him -- he actually gave


similar testimony, that his first recollection of being


involved with asbestos issues was in connection with the
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placarding, around 1978, and that was your testimony, correct?


A. That's correct.


Q. So I'm going to try to refresh your recollection a


little bit. You know, you're a lawyer, that's part of the


process of examination is to try to refresh recollection,


correct?


A. Yes.


Q. So I'll draw pretty much the same timeline, 1972 and


1980, and I'll tell you what I told him by way of information,


which is this case involves a conspiracy claim or charge which


is alleged to have been involved in 1976, or something like


that. And that's the only reason I'm going to put that 1976


line down there, is because of that.


And the placarding, consistent with Mr. Chamberlain,


see if it's consistent with your testimony, the placarding


arose in about 1978; does that sound about right?


A. I think that's correct.


Q. Now, isn't it a fact that -- when did you start to work


at O.M. Scott?


A. 1973.


Q. And were you in the legal department at that time?


A. Yes.


Q. And at that time, did you become familiar with OSHA


regulations?


A. I had already been in a legal position prior to that
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where I had to have -- or, you know, some familiarity with OSHA


obligations, yes. So when I was hired by Scotts, I had


familiarity with them.


Q. Now, did you, at a certain point in time -- I want to


take you back to that period of time. But rather than just


simply having to rely upon your recollection, I'm going to try


to make it a little bit easy because I think that I'm going to


push a little bit on the placarding, whether that was the first


time that you had or the company had knowledge of this issue.


Did you put together a collection of materials in or


about 1979, 1980, thereabouts, to provide to the government on


the plural effusion issue?


A. We would have put them -- some materials together to


provide as attachments with some of these letters that we


referenced here.


Q. Yeah, because I've got kind of a thick stack of


documents that we have received as being material received by


NIOSH that relate to the bloody pleural effusion matter,


including a bunch of correspondence and materials from Scotts.


Were you involved in providing material to NIOSH in


connection with the effusion matter?


A. Yes, I was involved in that. I think during the period


of time they were conducting their study and probably for a


time after that, there was almost a continuous provision of


information.
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Q. And in order to put together that package of material


for the government, did you have occasion to go back through


some of the O.M. Scott files and pull materials that might be


relevant to the issue?


A. I don't recall doing that, but I'm sure I did.


Q. Okay. I want to direct your attention to Government


Exhibit 234 and, in particular, to page 006 of that. Just read


it to yourself for a moment.


A. (Reading.)


Q. Was that a note that you wrote as part of the files that


were supplied to the government?


A. I don't know. I don't recognize it.


Q. Okay.


A. Is there a way to get an author?


Q. No, I don't -- it's not -- it's not quite so easy. It's


part of a collection that we have from the government, but it


doesn't necessarily -- if you don't recognize it, I can't --


there's nothing that I have that will refresh your recollection


of it. Well, maybe -- maybe I'll take that back.


Well, let's go to the next one. Next page, 007.


Do you see now that that is a memo on Scotts' stationary from


Mr. Gruenbaum to a bunch of people dated December 8 of 1975?


Do you remember that document?


A. Yes.


Q. Okay.
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A. I don't remember the specific document, but I -- I mean,


I know the people.


Q. Well, maybe, I'll move away -- I hoped to be able to get


you on to this package. Maybe I can in a little bit. But


absent that, let me just show you an individual copy of the


document that we received from the government in this case and


the Bates-stamping indicates the government got it pursuant to


subpoena. So I want to show you Exhibit 13151.


You see that's basically the same memo?


A. Okay.


Q. And if you take a look at 13151.5, it's the last page,


and scroll down to the bottom, we can just barely make out the


CCs, including yourself at the very bottom. You see that?


A. I see that.


MR. BERNICK: We offer it, Your Honor.


EXHIBITS:


(Defendants' Exhibit No. 13151.5 offered into evidence.)


THE COURT: Any objection to 13151?


MR. McLEAN: No, Your Honor.


THE COURT: 13151 will be received without


objection.


EXHIBITS:


(Defendants' Exhibit No. 13151.5 received into evidence.)


Q. (By Mr. Bernick) If we go back to the first page, we


see that this document was dated December 8, 1975; is that
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right?


A. That's correct.


Q. And this actually refers to the OSHA standards for


asbestos that were first printed in 1971. Does that square


with your recollection?


A. That's -- I don't have any reason to argue with that.


Q. But then the new standard became effective on July 7,


1972.


A. Yes.


Q. Does that sound about right?


A. I remember vaguely that they were -- that the standards


were moving down. I recall they moved from five to two.


Q. In fact, to help your recollection, would it sound right


that it was five in '72 and then in '76 it moved down to two?


A. That's what the memo says. Again, no reason to argue


with it.


Q. Now, in point of fact, what this memo does, though, is


that it actually recites some of the history of Scotts


knowledge concerning this issue. If you take a look at the


next page, that's .2, you see where Mr. Gruenbaum talks about,


Following is a history of the asbestos fibers in our tremolite


as I know it, and he says, I first was made aware of a possible


asbestos problem in our vermiculite in late 1971 by Mr. Fred


Eaton from W.R. Grace. Do you see that?


A. I see that.
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Q. And that would indicate that Grace, the first contact


with this issue was not the placarding, it was that Grace in,


actually, '71, Grace gave -- Grace gave notice of the presence


of asbestos in the vermiculite on an informal basis. Is that


consistent with your own understanding?


A. Well, it says it was made aware of possible asbestos


problem.


Q. Right, yes, well, he goes on, My contact through


Mr. Eaton was regarding some discussions concerning a dry


collection system we are about to try in our vermiculite


expanders. During early 1972, I was in contact with Mr. Eaton


on several occasions, again regarding dust collection. During


each discussion, the possible asbestos problem was mentioned


and finally suggesting that W.R. Grace do some sampling in our


plant.


Basically what this is saying is that Grace is


providing notice, particularly in light of the new OSHA


standard, or to the -- the -- I think it's actually a temporary


standard at that time, that there was some element of asbestos


in the product that Grace was supplying to O.M. Scott, correct?


A. Again, all I can say is it says possible asbestos


problem.


Q. Well, is there any doubt in your mind, in terms of the


O.M. Scott corporate history, that O.M. Scott learned that


there was tremolite present in the concentrate that was being
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sold to it in or about 1972?


A. All I can do is look at the memo and what it says. And


that's -- that's the only recollection I have of that.


Q. Well, but this is a memo that you got, correct?


A. I've gotten a lot of memos over the last 40 years.


Q. Well, I understand that, but this memo you got, correct?


A. That's what it says, yes.


Q. And this memo is all about asbestos, is it not?


A. It is.


Q. And this memo indicates that the first discussion of


this issue -- and it says, The following is a history of the


asbestos fibers in our vermiculite, in our vermiculite, as I


know it.


This says that the first notice of asbestos in the


vermiculite being sold to Scott was 1971 and you have no reason


to doubt the accuracy of that, correct?


A. All I'm saying, and the only point I'm making, is that


the language that he used is possible asbestos problem. To me,


that doesn't say that there is asbestos in the vermiculite.


Q. What does it say?


A. It says possible asbestos problem.


Q. Is a history of the asbestos fibers in our vermiculite.


A. Says that's the history.


Q. Yes.


A. And then it says possible asbestos problem.
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Q. Okay. So you believed that there was this special visit


by Mr. Eaton in connection with the new OSHA asbestos


standards, there was discussion of a possible asbestos problem


and he went there even though there wasn't -- wasn't clear that


there was any asbestos in their product. Is that what you're


suggesting?


A. I would hope that he would come, if there was a risk of


asbestos being there, and discuss it with us as a customer.


Q. Right. And that was your understanding?


A. Whether it was confirmed or not if there was a problem.


Q. Why would he be there --


A. Because we were a customer --


Q. Excuse me, just let me finish so that we're both not


talking over the court reporter.


Why would they be making a special visit to you as a


customer if there weren't any asbestos at all in the product


that was being supplied to you?


A. Because we were a customer using their material and if


there was an issue with that material or risk with that


material, I would expect them to come and discuss it with us.


Whether that risk or issue turned out to be real or not real in


the end.


Q. Take a look at page three, please.


Mr. Eaton, Mr. Eschenbach, safety administrator,


Mr. Cottick (phonetic), were granted permission to visit our
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facilities. See that? 1972.


A. Yes.


Q. During this visit, eight asbestos samples were taken in


the Trionized plant area and then analyzed by W.R. Grace.


That was your area, correct?


A. The expander area -- I think they're referring to the


Trionized plant, which is a Scotts plant.


Q. And the samples were analyzed by Grace, which is what


Mr. Chamberlain told us this morning.


A. Yes.


Q. Which is that samples were taken by O.M. Scott, analyzed


by Grace and the sampling showed asbestos fibers, right?


A. It showed fibers.


Q. It showed asbestos fibers. They're asbestos samples, it


showed asbestos fibers.


A. My understanding of the test is they show fibers, and


that if you get in that it can be either fibers or asbestos


fibers. But that specific test just measures fibers, of a


particular sized ratio.


Q. I see. It's an asbestos sample, but it doesn't tell you


whether it's asbestos.


A. All I can tell you is my understanding. We did a lot of


sampling and nobody looked to see if it was asbestos each time


it was done. It's a particular sized ratio, it's asbestos.


Assumed to be asbestos.
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Q. Assumed to be asbestos. Let me just get this straight.


The sample's taken specially because of this asbestos issue,


right?


A. Yes.


Q. And this sample is taken specially for the asbestos


issue, is analyzed by Grace for the asbestos issue and the


results come back in saying, Here are the fibers that count --


they count fibers, right?


A. Yes.


Q. And it's still not clear to you, still no question in


your mind about what they were counting was asbestos fibers?


A. No, they were counting fibers. And they were looking at


it because they thought there was an asbestos exposure.


Now, if you're saying are those assumed to be


asbestos fibers? Sure they are.


Q. Now, I'm not saying that, I'm not saying anything,


Mr. Kennedy. You suggested in your prior answer that you still


didn't know when you saw these fibers down there, you didn't


know whether they were asbestos fibers or not, and so I asked


you the question. It's not a question of what I'm assuming,


it's a question of what you understood.


A. And --


Q. Excuse me. I'll put the question to you. Everybody --


I know I have a tendency to speak quickly, too, but if we just


slow down a little bit, we won't drive everybody crazy.







1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


5440


I'm just asking you a fact. In 1972, when the issue


was there, the samples were taken by O.M. Scott, sent to Grace


to see if there was asbestos as an issue, and it was reported


back that there were fibers that counted. Are you saying that


you didn't know whether they were asbestos or not?


A. Well, I couldn't know one way or another. I wasn't at


Scotts in 1972. I'm looking at the memo that you're asking me


to read and I'm saying, all I was pointing out was that when


you do a sampling of air that you draw through, you measure


fibers. That was the only point I was making. They would


certainly have assumed that that would be a measure of whether


or not there was asbestos in the area.


Q. Right. Not only would they have assumed that, it was


Scotts that had the OSHA requirement applying to it, correct?


A. Yes.


Q. Correct?


A. Yes.


Q. And with that OSHA requirement, Scotts was, as you


understood it, Scotts was obliged to take samples and measure


whether it had asbestos in the work area, correct?


A. Yes.


Q. What Grace was doing, was Grace was helping out, right?


A. Yes.


Q. And they were helping out to conduct sampling to see if,


in fact, help -- Scotts determined whether, in fact, there was
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an OSHA compliance issue, correct?


A. That's correct.


Q. And that was true as early as 1972. Are we in agreement


about that?


A. That's what the memo says.


Q. Now, did you are actually take a look at the 1972 OSHA


regulation itself?


A. I'm sure I did. I don't recall it.


Q. And as you understood it back in the early 1970s, this


asbestos is -- was regulated by OSHA for what reason? As you


understood it back at that time.


A. I think -- I think the primary risks that they were


looking at during that period of time were the traditional


asbestos-related diseases, asbestosis, the long-term diseases


that developed of a very serious nature, mesothelioma.


Q. Now, I want to fast-forward to 1976, because I don't


want to get -- just trying to get a point of reference in terms


of what was known when. And in 1976, the new regulations went


into place. Do you recall that O.M. Scott gave a formal notice


to its employees that there was asbestos in the plant? Do you


remember doing that?


A. I remember we gave one. I don't remember the date.


Q. I'm going to show you Defense Exhibit 13160.


Do you see that this is January 16, 1976, on Scotts'


stationary, and it goes out to chem plant associates?
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A. Yes.


Q. And does that refresh -- I mean, is this the notice


that, in fact, did go out at that time to employees in the


plant, giving them notice of asbestos?


A. I believe that's right.


MR. BERNICK: We offer it, Your Honor.


EXHIBITS:


(Defendants' Exhibit No. 13160 offered into evidence.)


THE COURT: Any objection to 13160.


MR. McLEAN: No, Your Honor.


THE COURT: It's received without objection.


EXHIBITS:


(Defendants' Exhibit No. 13160 received into evidence.)


Q. (By Mr. Bernick) So, Very small trace amounts -- if we


can just blow up the first paragraph?


Very small trace amounts of asbestos exist in the


vermiculite ore used in our Trionized process. Was that


information that had been obtained from Grace?


A. Well, certainly some of it would be from the tests we


were just talking about. Whether we had run more tests since


then, I, frankly, don't know.


Q. Standards have been set by the federal government


limiting the exposure to asbestos in any work environment.


Ongoing testing by Scotts has shown that the levels of asbestos


found in our plant are well within levels which the government
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has established as acceptable.


Do you see that?


A. Yes.


Q. Now, what is being told to employees at this point is


that OSHA's got the standard, it's now been reduced to two, and


that Scotts is in compliance, right?


A. Yes.


Q. And, point of fact, to get into compliance, isn't it


true that a lot of work was done by Scotts in its plant, before


1986, to bring the exposure levels -- and I'm just indicating


as very generally -- bring the exposures levels down so that


they were in compliance?


A. Yes.


Q. So just to flesh out the story, Mr. Chamberlain said --


and he's obviously a little elderly and we were looking at


documents -- he acknowledged that the samples were taking


place, but we really didn't get very much information about


what happened as a result. You're telling us samples took


place and then some work was done at Scotts at the expanding


plant. It's the expanding plant to make that product safe for


Scotts employee, fair?


A. Yes. The only hesitation I have is I don't know


whether, you know, this -- how much was done before '76 and how


much was done after, but work was done continually through that


period.
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Q. Fair enough. So we'll have that work continue, that's


fine.


And he told us, Look -- I mean, there's no question,


this is what he said. Mr. Chamberlain said, Scotts didn't want


any asbestos around. And during this period of time, when the


product coming in had asbestos in it, the first step was to


make changes to the plant to reduce the exposures. Fair?


A. That is correct.


Q. In fact, the goal that Scotts had here -- if we could go


back to the document -- Scotts was aggressive in this area,


right? If you could scroll down?


A. Yes.


Q. I don't feel it is enough we just comply with the


federal laws or regulations, Scotts must do more than that.


That's what the attitude at Scotts was, right?


A. Yes.


Q. Now, I want to get to what I think was the principal


topic of your testimony, which is what emerged in the period of


time after that with these bloody pleural effusions, that was


the focus of your testimony here. And as I understand it, the


effusions issue -- we'll call it BPEs -- emerged as an issue in


or about 1977. Is that about right?


A. Yeah, '77, '78. I don't remember the date of the


letter.


Q. Whatever your recollection is, nothing is --
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A. Yeah.


Q. -- nothing momentous is going to turn on that in this


case. But that is correct, is it not?


A. Yes.


Q. Now at the time the effusions were observed, roughly how


many effusions were observed?


A. I'm sorry, one more time?


Q. How many were observed?


A. There were -- there were three initial BPEs and then


there was one what they called a related condition that was not


a pure BPE but was described -- it was described in the notice


letter that we sent to the government.


Q. And so we'll call it three or four, fair?


A. Yes.


Q. And that was the subject and that's what created this


very significant issue for the company, right?


A. Yes.


Q. Okay. Now, I think that your -- and I'm going to kind


of go through and make a list of the questions.


You said on your direct examination that at that


point you had more questions than answers, right?


A. Yes.


Q. And that remained true all the way up through the time


of your direct examination, which I think was about 1980,


right?
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A. Yes.


Q. So we're in this period of time from '77 to '80.


Now, one thing that was observed about these


effusions, correct me if I'm wrong, is that -- the jury's


already heard about something called latency or delay. But the


bloody pleural effusions were not the only thing that was


observed at this facility that was linked to asbestos, correct?


A. There were a couple of other instances that were also


mentioned in that letter in terms of one situation with


asbestosis and there was a question then later raised whether


that, in fact, was related or not related to it. And there


was -- and I'm not sure if that was the same one, but there was


some question on the diagnosis.


Q. Right. But you did have asbestosis cases, a couple of


cases, in some of the workers that had been there for quite


awhile, correct?


A. I don't recall how long the asbestosis worker was there.


Q. But, apparently, at least one of the considerations was


that there had been -- there might have been enough exposure to


the asbestos during the earlier days before these changes were


made and the exposure were high, there might have been enough


exposure to cause asbestosis, right?


A. Sure. I think asbestosis has very long latency as well


as very long exposure periods.


Q. So you had higher -- the idea was there were higher,
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older exposures that actually had taken place to the point that


they might have caused asbestosis in the couple of the workers,


right?


A. I mean, I'm not qualified to answer that. All I can say


is I know at the time one of the concerns we had was when you


looked at asbestosis, there was also the question of what did


they do during World War II? Because a lot of cases came out


of the shipyards and a lot of cases came out of the traditional


industries. And so even though the person may have worked for


you for a number of years, did it relate to a prior occupation


as well?


Q. I want to show you DX 19014. Is that another notice


that went out to employees, in 1977?


A. Yes.


MR. BERNICK: We offer it.


EXHIBITS:


(Defendants' Exhibit No. 19014 offered into evidence.)


THE COURT: Any objection to 19014?


MR. McLEAN: 602, relevance.


THE COURT: Sustained.


Q. (By Mr. Bernick) Were you familiar with the notices


that in your capacity -- what was your position in 1977?


A. I, in addition to legal responsibilities, had a safety


also report to me for a period of time there. I don't know


whether it was at this time or not. I assume it was.
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Q. In that role, would this kind of notice have fallen


within the scope of your job? Would you have known about


it in the scope -- given your role at the company at the


time?


A. Let me see if I can understand the question. Are you


saying whether this is legal or safety or --


Q. Well, it's a foundational issue, whether this


documental --


A. I'm sorry, I didn't see the second page. Yes.


Q. You can see it is signed by Mr. Wietelmann.


A. Okay. Yeah, who was the plant manager.


Q. But plant manager wouldn't have written a document like


this.


A. And you're asking what my role was in there.


Q. I'm asking whether this document would have been a


document that you would have seen in the ordinary course of


your own responsibilities?


A. Yes, yes, it certainly should have been.


MR. BERNICK: I re-offer, then, 19014.


EXHIBITS:


(Defendants' Exhibit No. 19014 offered into evidence.)


THE COURT: Any objection?


MR. McLEAN: No, Your Honor.


THE COURT: It will be received. 19014 will be


received.
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EXHIBITS:


(Defendants' Exhibit No. 19014 received into evidence.)


Q. (By Mr. Bernick) Dear Scott associate, February 1977.


What I want to focus on is the second paragraph.


As part of our expanded medical program, we began


routine X-rays and vital capacity tests for all employees who


work at the chemical plants or who visit them on a regular


basis. These examination are carefully reviewed and any


significant variation from normal are individually discussed


with each associate. Last fall we followed that same pattern.


This would have been 1976, right?


A. Yes.


Q. Those preliminary tests and subsequent follow-up with


the lung specialist recently identified two men who definitely


have been diagnosed as having symptoms compatible with


asbestosis.


Does that refresh your recollection that there were


two cases that were revealed by the surveillance program?


A. Yes.


Q. Now, is it also true that the exposures that had taken


place historically were high enough that they required a


multi-million dollar program in 1972 to significantly improve


the dust abatement performance throughout the chemical


operation?


A. Yes.







1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


5450


Q. And, in fact, there had been consultation, had there


not, with a doctor at ITT, a medical director, about the fact


that the environmental monitoring program at the company had


been let slide for a period of time and had to be fixed during


this same period?


A. That is my recollection.


Q. Okay. And so really, what you have here is a situation


where you've got a couple of asbestos cases that have been


identified and it was thought, at the time -- I'm not asking


you to testify as an expert, I'm just asking you what was


thought by Scott at the time, that they could well have been


attributable to the higher exposures that took place before all


the money got spent, right?


A. Well, I'm not sure I'd go the last bit. I would say,


you know, we had found two cases. Whether they were related to


our exposure or some other exposure, we didn't know. But we


felt an obligation to tell the people that we'd found them.


Q. So we take this item, whether there will be higher,


older exposures, high enough to cause asbestosis, was one of


the questions, fair?


A. That wasn't one of the questions I stated, but ...


Q. It was one of the questions at the time.


A. Presumably, yes.


Q. Well, that's what the document reflects, correct?


A. Well, no, I mean -- you quoted me at first and said
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there were more questions and answers and that I'd given a list


of what those questions were. That wasn't one of them.


Q. I know. That is a question that existed at the time.


A. I just --


Q. That is a question that existed at the time, correct?


A. Yes.


Q. Now, the second thing that was out there was that there


was a difference between -- there was a difference between the


plant operation at Scotts and the plant operation at the Grace


expansion plants, correct?


A. Yeah, I'm not familiar with that.


Q. Well, isn't it true that Scotts didn't just process


vermiculite -- the Grace expansion plants, all they did was


make expanded vermiculite, right?


A. Well, I think they also mined it and then shipped the


raw ore as well.


Q. Yes, but when the raw ore came out of the mine and went


to a Grace expanding plant, all those plants did was expand,


right?


A. I don't know. I've never been to Libby, Montana.


Q. Well, it's the expansion plants. But that's fine, I'm


not going to quarrel with you.


A. Yeah.


Q. At the O.M. Scott's plant, there was more than just


vermiculite that the workers were exposed to, correct?
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A. That's correct.


Q. What else were the workers at the O.M. Scott plant, the


chemical plant where the expansion was done, what else were


they exposed to?


A. There were also materials in there like weed control.


Q. Weed control?


A. Yes.


Q. What else?


A. Fungus control, a lawn fungus control.


Q. That's because you're dealing with fertilizer, right?


A. Actually, no, it was -- it would be for a combination


product. So you would take the basic product and put weed


control on and then end up with a product called Plus Two which


fertilizers as well as controls broad leaf leaves.


Q. What else?


A. There was -- would have been an insect control.


Q. Anything else?


A. I think those would cover it. There would be more under


each, but that would cover it.


Q. And those were chemicals?


A. That's correct.


Q. And they were chemicals being used because they had some


level of toxicity, correct?


A. Yes.


Q. And isn't it true that the consultants that O.M. Scott
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had indicated, in talking about these bloody pleural effusions,


they raised a question about whether some of these other


chemicals played a role. That was the other question, right?


A. That was a question.


Q. In fact, they pointed out specifically, organo


phosphates, arsenic and mercury compounds, correct?


A. Yes.


Q. Now, a third question that was out there was that -- a


third factor that was out there, a third question, was that


samples were taken from the workers that were affected in their


lungs, to see if there were any asbestos fibers associated with


the effusion, correct?


A. I believe that's correct, yes.


Q. Tissue samples. And it turned out there were few to no


fibers found, right?


A. That's correct.


Q. So if it were caused by asbestos, asbestos fiber as an


irritant in the lung, and that's what's causing the effusion,


your understanding was that people expected to see fibers there


on biopsy and they weren't found, correct?


A. That would be my understanding.


Q. And, in fact, that is something I want to show you, DX


19058. Is that a conference report with the OSHA people in


1978 where this reflects a meeting with the OSHA people in


Washington that you attended, right?
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A. Yes.


Q. And it was generated at Scott and you received a copy,


right?


A. Yes.


MR. BERNICK: We would offer it.


EXHIBITS:


(Defendants' Exhibit No. 19058 offered into evidence.)


THE WITNESS: Ah, it appears to me that Ron


Wietelmann probably was the one who took the notes and sent it


out.


Q. (By Mr. Bernick) And he's again?


A. REW up at the top, he would have been the plant manager.


MR. BERNICK: We offer 19058.


EXHIBITS:


(Defendants' Exhibit No. 19058 offered into evidence.)


THE COURT: Any objection?


MR. McLEAN: Hearsay, Your Honor.


THE COURT: Sustained.


Q. (By Mr. Bernick) Well, do you recall talking on direct


examination about your communications with the government?


A. I remember having communications with the government. I


don't remember the specific ones.


Q. Well, you spent a good deal of time on your direct


examination talking specifically about communication with the


government, correct?
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A. As I said, you know, we had communications with the


government, with Dr. Lockey and others. If you're talking


about in terms of the meetings with NIOSH and --


Q. Well, let me just ask you. As you understood the facts


at this time, 1978, did you understand the facts at the time to


be that tissue samples were taken and no fibers were found?


A. That is how I understand the facts at the time.


Q. Okay. And does this memo correctly reflect the facts as


you understood them at the time?


A. Yes.


MR. BERNICK: We offer 19058.


EXHIBITS:


(Defendants' Exhibit No. 19058 offered into evidence.)


THE COURT: Any objection?


MR. McLEAN: Same objection, Your Honor.


THE COURT: (Reading.)


MR. BERNICK: You know, Your Honor, I just offer the


first page. It goes on for awhile. What I'm trying to get to


is that first point.


THE COURT: Well, you need to lay some more


foundation as to his relationship to this memo.


Q. (By Mr. Bernick) What is your relationship to this


memo, Mr. Kennedy?


A. I went to the meeting that this reported on. Apparently


spoke in part at the meeting and I received it. I'm sure I
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received a copy.


Q. Did the paragraph that we focused on, that deals with


the key point, did that accurately reflect your understanding


at the time?


A. This is with respect to the tissue samples or the no


fibers being found in the tissue samples?


Q. Yes.


A. That reflects -- that accurately reflects my feeling.


MR. BERNICK: It's also been pointed out to me that


this might fall into the ancient document exception as well,


Your Honor, so we would offer it.


EXHIBITS:


(Defendants' Exhibit No. 19058 offered into evidence.)


THE COURT: Any objection? What's the date on it?


MR. BERNICK: It's 1978.


MR. McLEAN: Your Honor, based on the ancient


document exception, we have no objection.


THE COURT: 19058 is admitted.


EXHIBITS:


(Defendants' Exhibit No. 19058 received into evidence.)


Q. (By Mr. Bernick) So after all of that, then,


Mr. Kennedy, do you see that -- just highlight the key point.


That's the one that we've been talking about here, correct?


A. Yes.


Q. Is that the section that we've been talking about?
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A. Yes.


Q. Okay. Thank you very much.


Now, finally, I want to get to the last issue there,


which is whether this same problem was reported elsewhere. Had


BPEs been found outside O.M. Scott? That was another big


question, right?


A. That was a big question.


Q. Because, in fact, if expansion plants or expansion


process create this problem, it shouldn't be confined to O.M.


Scott, right?


A. Yes.


Q. And, indeed, if, however, the problem was caused at


least in part by some of the other chemicals that were present,


the other chemicals that were present, that might explain why


it would only be found at O.M. Scott, correct?


A. That would be an issue, yes.


Q. And these were all issues, all the things that we're


talking about here, were issues that existed at the time,


correct?


A. That's correct.


Q. Now, you said that you reached out to W.R. Grace at this


time for the purpose of learning about what Grace had to say


about the effusions, correct?


A. That's correct.


Q. And Grace, in fact, actually responded to your inquiry,
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right?


A. They did.


Q. And if you could give me half a moment?


A. I'll lay my hands on the document.


Q. So again, consistent with the idea, again as


Mr. Chamberlain had indicated, that Grace had been providing


assistance to O.M. Scott at this time in connection with this


issue?


A. Yes.


Q. It made a lot of sense to reach out and find out what


Grace knew, right?


A. Yes.


Q. I want to show you Defense Exhibit 13170.


I don't believe that this is in evidence. Is it?


Do you see that this is a letter dated December 8,


1978, from Mr. Chamberlain to Grace, right?


A. Yes.


Q. And it's -- in fact, this letter, that government


Exhibit 190, which you proffered -- which the government


proffered in evidence on your direct exams, that was a letter


that responded to this letter from Scotts, correct?


A. I'm sorry, one more time.


Q. If we could show the witness Exhibit 190?


That was the -- it is in.


This document was shown on your direct examination.
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A. I understand, yes.


Q. And that document was -- that is, that letter from Grace


was a response to 13170, right?


A. I believe it was.


MR. BERNICK: Okay. We offer it, Your Honor.


EXHIBITS:


(Defendants' Exhibit No. 13170 offered into evidence.)


THE COURT: Any objection?


MR. McLEAN: No, Your Honor.


THE COURT: 13170 is admitted without objection.


EXHIBITS:


(Defendants' Exhibit No. 13170 received into evidence.)


Q. (By Mr. Bernick) Now, this says it's in 1978, you're


reaching out for more information, and you write to -- or


Mr. Chamberlain writes to Mr. Vining and basically it's a


follow-up request. Looks like what happened was that a call


was placed to Grace to ask questions about the X-ray results at


Grace's mine and expansion plant and there was some response


given. That's the first paragraph, right?


A. I see that, yes.


Q. And then the further indication is that the matter's


been reported to EPA and OSHA and OSHA has asked for


documentation and then there's a request for a further letter.


And it's in response to that that Grace then writes 190,


correct?
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A. I believe that's correct, yes.


Q. Let's take another look at 190. And I don't want to go


over it in detail because I know that Mr. Eschenbach's lawyer


will want to cover this in more detail, but what I want to get


to is that not only did Grace report it's own experience in


this letter, correct, Mr. Eschenbach reported Grace's


experience?


A. Yes.


Q. But he then, at the end, last paragraph, he actually


gives some literature, some scientific literature which


expresses a contrary view, which is that benign asbestos


effusion is not rare. So Mr. Eschenbach is saying, We don't


see it, but the scientific literature indicates that maybe it's


there.


A. Yes.


Q. So he's giving a pretty balanced view on the question,


correct?


A. Yes. I remember when we got that, we had not seen that


article before.


Q. And that was helpful to you.


A. Yes.


Q. Now, I just want to round off the discussion of Grace's


involvement in this issue and then talk about the communication


that was made to the government and then I'll be done. Maybe


I'll be done before noon. Depends on how fast it goes.
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So Grace, you reach out to Grace, Grace makes a


response. But then there's further follow-up on the


relationship with Grace.


If we take a look at Exhibit 196?


196 was admitted and shown to the jury, and in


direct examination, and this was limited in part to the same


manner, correct?


A. That's correct.


Q. We take a look at the same paragraph, actually first


thing Mr. Wood talks about is he says there are two issues.


First, he asks if the information provided us on their pleural


effusions was sufficient as Grace's experience and what the


status of the OSHA experience was at this point. And you, that


is you, Mr. Kennedy, respond and thank him for the information


provided. And that was a genuine expression of appreciation,


was it not?


A. Yes.


Q. And you indicated you expected a consultant's report and


conclusions within a few months. So this basically is kind of


a customer making a call and first covering something where --


a customer, a supplier to you is making a call to a speaker


and, of course, there's always a give and then there's an ask.


And the give was, Well, we got you the information, was that


good? And essentially what you're saying, Yeah, thank you.


And then the rest of the memo goes on to talk about the
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information on business, right?


A. Yes.


Q. Okay. So having put that out of the way, let's go down


further, and I just want to feature these parties here.


A. Where?


Q. If we could just highlight those.


Basically Mr. Wood is saying, It looks like you guys


are cutting back on your purchases, and they're kind of


wondering about that, because Grace has made several offers of


things that it's prepared to do about the asbestos issue,


correct?


A. Yes.


Q. I mean, effectively, Mr. Chamberlain said Scotts didn't


like the asbestos, right?


A. Yes.


Q. Grace, therefore, has a problem with Scotts, in keeping


Scotts as a customer, right?


A. Yes.


Q. And so what Mr. Wood is doing is basically saying,


Here's what we have been prepared to do, but we haven't heard


anything, right?


A. Yes.


Q. And the first offer was for South Carolina ore at a


premium, right?


A. Yes.
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Q. The second, which means you can get ore not from Libby


but from South Carolina.


A. That's correct.


Q. Isn't it the understanding, in fact, that Scotts had


always bought Libby product going all the way back into the


early '60s?


A. For the history of when I was there, they did, yes.


Q. Then Grace also made an offer to install capital


equipment to lower the tremolite content of Libby ore, right?


A. Yes.


Q. Another thing relating to asbestos, correct?


A. Yes.


Q. And then the third, they offered to visit Scott


facilities and make inspections or improvements on their


facilities, engineering changes and housekeeping practices,


correct?


A. Yes.


Q. And then finally they allowed you all to visit Grace


facilities to see some of the improvements, again another offer


relating to asbestos improvement, correct?


A. Yes.


Q. Last topic. This case involves the charge that I


indicated to you, at issue in this case. One of the charges,


makes a charge of conspiracy in 1976, and it's a conspiracy to


conceal from the government. It's one of the charges in this
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case.


So all I want to do is to go through with respect to


these items, what it is, be very careful what it is that O.M.


Scott gave to the government on this issue, where Grace knew


that it was being given to the government. Okay?


A. Okay.


Q. So I'm not simply saying, Well, what did O.M. Scott tell


the government? I'm saying, What did O.M. Scott tell the


government that you know was also conveyed -- the fact of it


was conveyed to W.R. Grace?


A. Right.


Q. So, first of all, your exhibit 181, the letter to the


EPA and OSHA -- I'm sorry, 181A, the Government Exhibit 181A.


That was the letter that was sent on the pleural


effusion matter on December 5, 1978.


A. Yes.


Q. Was the fact that that letter was sent reported to


Grace?


A. It was -- it was reported to Grace. I think it was


referenced in one of the prior letters that we looked at.


Q. Your own submission to the government, of materials


relating to -- Your Honor, maybe the best idea, in order to


save time, is physically give this government exhibit to the


witness to see if he recognizes the file?


THE COURT: Give it to Beth and she'll give it to
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him.


THE CLERK: (Complying.)


THE WITNESS: Thank you.


THE COURT: Is that marked as an exhibit?


MR. BERNICK: Yes, it's Government's Exhibit -- I


think it's 234. There is a sticker there.


Q. (By Mr. Bernick) 234, Mr. Kennedy?


A. Ah, 234, yes.


Q. So I've tendered to you, Mr. Kennedy, Government Exhibit


234, which, as you'll see, is a letter signed by a Grace


lawyer. Do you know Mr. Favorito? Did you know Mr. Favorito,


Mr. Kennedy?


A. No, I don't. I know the name, but I don't believe we've


ever met.


Q. And what he's doing is circulating internally what he


says is information received from NIOSH which purports to be


NIOSH's complete file on the O.M. Scott bloody pleural


effusions problem. And then after, obviously, the attachment,


is a multi-page document with lots of materials in it and I


want to ask you whether, to your knowledge, these are materials


that were submitted by O.M. Scott to the government in


connection with the effusions matter. That's the question to


you.


MR. McLEAN: Your Honor, the government would not


object to the offer of this exhibit.
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MR. BERNICK: For that purpose? With that


proffer? We're not only simply offering the exhibit, we're


offering the exhibit as being what the -- the material that


came from O.M. Scott.


THE COURT: I'm not sure what you just said. You're


offering -- the government said it has no objection to the


exhibit. You're saying with that proffer?


MR. BERNICK: Yes.


THE COURT: That proffer being that O.M. Scott sent


the entire packet --


MR. BERNICK: Yes.


THE COURT: -- to NIOSH as a part of the bloody


pleural effusion whatever investigation.


MR. BERNICK: Yes, that's correct.


THE COURT: Do you have any objection to it being


received on that ground?


MR. McLEAN: Yes.


THE COURT: All right.


THE WITNESS: I can't tell you that I gave this


package to the government. I suspect it just as likely could


have been obtained in small parcels of the government


consultants and so forth through the course of the


investigation.


Q. (By Mr. Bernick) Well, a lot of it is actually directly


O.M. Scott documents, correct?
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A. I'm not saying that. You asked me if this was a packet


I had given to the government and I can't tell you that it is.


Q. Do you recognize any of the documents --


A. Some of the documents we've gone over in this proceeding


already.


Q. Yeah, but do you recognize any of those documents as


being documents that were, in fact, furnished to the government


or you just don't recall?


A. All I can tell you is these would have been typical


documents we would have given. I can't tell these were


actually documents we gave to the government.


Q. Was it any point of view, was it any secret from the


government that as a result of the information that you gave to


the government, that concentrate received by O.M. Scott from


Grace contained some tremolite asbestos contaminant? Was that


something that you divulged to the government?


A. That was something that we certainly put in the notice


that we sent to the government, yes.


Q. Okay. Same thing with respect to the fact that when the


concentrate was expanded at the plant, was the government told


that that expansion process released fibers to the air?


A. Yes.


Q. Was it told to the government that the handling of


concentrate at the plant and the handling of expanded product


at the plant, that is the O.M. Scott plant, also created fiber
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concentrations in the air?


A. I mean, certain type of handling did. There was an


unloading process from the railcars that dumped that did spike


the dust and the fibers, you know, just some moving it on belts


and so forth which would be handling would not.


Q. Okay. So there was some handling that was capable of


releasing fibers to the air, and you told the government that


too?


A. Yes.


Q. Was that also true of the expanded product? Did you


tell the government that the handling of the expanded product


also released fibers or could release fibers to the air?


A. I don't believe we did.


Q. Was it told to the government that your understanding


was that the tremolite content of the concentrate was asbestos


that could be hazardous?


A. I'm sure we told them it was tremolite. I don't know


that we used the terms, you know, hazardous and so forth. I


think we -- we cached it in terms of us, being asbestos.


Q. Did you tell the government all the things that we


talked about here, that there had been higher exposures


historically at the plant, that there had been some reports of


asbestos, whether they were linked or not was not known, that


chemicals had been used at the plant that might play a role,


that tissue samples had been taken and that the effusions had
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been found at O.M. Scott but had not been found elsewhere?


Were those all matters that were conveyed to the government by


the company as you knew it at the time?


A. Yes.


MR. BERNICK: Thank you. I have nothing further.


THE COURT: Ladies and gentlemen, we'll take the


noon recess. Please don't discuss the case over the recess,


don't read any news accounts, listen to any news reports, do


any research on your own.


And, Mr. Kennedy, if you would, please do not


discuss your testimony until I tell you you can.


We'll be in recess.


(Whereupon, court was in recess at 12:00 p.m.,


to reconvene at 1:15 p.m.)


*********
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